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SUPERIOR COURT.—QUEBEC. 


Before Bowrw, Chief-Justice, and Duvaz and Merxprrx, 
Justices. 


of 
1850. 


Held that the Vendor of a real 
estate, or bailleur de fonds, who 
has neglected to register 4 DEED OF 
SALE ANTERIOR TO THE PASSING 
OF THE REGISTRY ORDINANCE, 4 
V., C. 30, on or before the Ist 
Nov. 1844, the period limited for 
the registration of old deeds (7 V., 
C. 22, § 12), cannot claim to the 
prejudice of a subsequent hypo- 
thecary Creditor, whose title has 
been duly registered before him. 


Soucy,..... 


& 


and 


N° 201 Plaintiff, vs. Soucx, Defendant, 


Jugé que le Vendeur d’un im- 
meuble, ou bailleur de fonds, qui 
n’a pas fait enregistrer son acte de 
vente, CONSENTI ANTÉRIEURE- 
MENT A L’ORDONNANCE DES BU- 
REAUX D'ENREGISTREMENT, 4 V., 
C. 30, avant le ler Nov. 1844, 
période fixée pour l'enregistrement 
des anciens actes (7 V., C. 22, 
§ 12), ne peut pas être colloqué au 
préjudice d’un Créancier hypothé- 
caire subséquent, qui a enregistré 
son titre avant le batlleur de fonds. 


In this case, one Henry Soucy claimed upon the proceeds of a 


real property by privilege of bailleur de fonds or Vendor, by 
virtue of a Donation, bearing date the 27th January 1840, 
registered as late as the 5th September 1846 ; and one Amable 
Dionne, the Plaintiff, claimed by hypothecary right in virtue of 


4 


a deed of Obligation, bearing date the 9th December 1845, and 
registered the 15th December 1845. 


An issue of Law was raised between these parties upon their 
respective claims in a contestation of a Report of Distribution.— 
The question submitted to the Court was that mentioned in the 
marginal abstract heading this Report, to wit: whether Soucy 
could exercise his privilege of batlleur de fonds to the prejudice 
of Dionne who had registered before him. 


The Judgment was in favor of Dionne. 
It is as follows : 


The Court having heard the said Honorable Amable Dionne 
and the said Henry Soucy, upon the contestation by the said 
Henry Soucy of part of the Report of Distribution in this cause 
filed on the nineteenth day of October last, examined the pro- 
ceedings and proof of record, upon the whole deliberated, seeing 
that the privileged claim upon which the opposition of the said 
Henry Soucy is founded was in force when the Provincial 
Ordinance, 4 Victoria, Cap. 30, eame into effect, that the said 
privileged claim was not registered on or before the first day of 
November 1844, that being the period limited by the said Ordi- 
nance and by the subsequent Acts of the Legislature, for the 
registration of privileged claims in force when the said Ordinance 
came into effect, and that the said privileged claim of the said 
Henry Soucy was not registered until after the notarial obligation, 
on which the hypothecary claim of the said Amable Dionne is 
founded, was duly registered ; and considering that the said pri- 
vileged claim of the said Henry Soucy is, by reason of the pre- 
mises, inoperative, void and vf no effect against the said Amable 
Dionne, who is a bond fide hypothecary Creditor for valuable 
consideration, doth dismiss the contestation of the said Henry 
Soucy, with costs. 


Tascugrxau, for Dionne. 
CasauLttT AND LanGLots, for Soucy. 


SUPERIOR COURT.—QUEBEC. 


Before the same Judges. 


of and 


N° 970 ( Suaw, Plaintiff, vs. Lerurey,. . . . Defendant. 
1850. À Jonw Wizson AND Henry Artxinson, Opposonis. 


Held that the Vendor of a real |  Jugé que le Vendeur d’un im- 
estate, or bailleur de fonds, whose | meuble, ou bailleur de fonds, dont 
deed is subsequent to the coming | le titre est aubséquent à l’Ordon- 
into effect of the Registry Ordi- | nance des Bureaux d’Enregistre- 
nanee, 4 V., C. 30, can claim to | ment, 4 V., C. 30, peut réclamer 
the prejudice of a subsequent hypo- | au préjudice d’un Créancier hypo- 
thecary Creditor, whose title has | thécaire subséquent, qui aurait 
been duly registered before him. | enregistré avant lui. 


This Case is analogous to the one preceding, inasmuch as the 
privileged Creditor claimed to the prejudice of an hypothecary 
Creditor, who had registered before him, but it differed from it in 
this particular: that the privileged claim of the Opposant, Atkin- 
son, was for the sale of a real estate sold since the passing of 
the Registry Ordinance, 4 V., ©. 30. Ih this latter Case, the 
Court came to the conclusion that the privilege of bail'eur de 
fonds was not lost, for want of Registration, as the Law had 
limited no period for the Registration of such claims. 


The Judgment is as follows : 


The Court having heard the Opposants, John Wilson and 
Henry Atkinson, upon the contestation by the said John Wilson, 
of that part of the Report of Distribution, in this cause filed on 
the fifteenth day of January, one thousand eight hundred and 
forty nine, by which a sum of four hundred and thirty one 
pounds, eleven shillings and eight pence, currency, is awarded to 
the said Henry Atkinson in payment of his privileged claim 
hereinafter mentioned, examined the proceedings and proof of 





record, and upun the whole deliberated ; seeing that the said 
claim of the said Henry Atkinson is a privileged claim for the 
price of real estate, sold subsequently to the coming into effect 
of the Provincial Ordinance, 4 Vic., Cap. 30; considering that 
for the effectual Registration of any class of privileged claims it 
is essentially necessary that a time should be limited, within 
which such claims, if registered, should have full force and 
effect ; considering that the Legislature have not limited any 
time for the Registration of the privileged claims of Vendors of 
real estate, resulting from deeds of sale executed after the coming 
into effect of the said Provincial Ordinance, and therefore that 
it cannot be presumed that the Legislature intended the last men- 
tioned class of privileged claims should be subject to the formality 
of Registrations, or that the holders of the last mentioned class 
of privileged claims should be exposed to the loss of those claims 
for the inobservance of a formality for the observance of which 
the Law has not afforded any effectual means, doth dismiss the 
said contestation, by the said John Wilson, of the said part of 
the said Report of Distribution, with costs to the said Henry 
Atkinson (1). 


Stuart & Vannovous, for Atkinson. 
Ross, for Wilson. 


In adjudicating upon these important Cases, the Judges express- 
ed themselves as follows : 


Bowen, Chief Justice :—-There are two Cases (those above 
mentioned) before the Court, in which questions of much public 
interest, and upon which a variety of conflicting opinions were 
entertained, namely, as to the privilege of unpaid Vendors of 
real estate, called in the French Law bailleurs de fonds, who 
had neglected to enregister their deeds of sale under the provi- 
sions of the Registry Ordinance, 4 Vic., Ch. 30. Twodistinct 


1) Vide Heaven, a Bankpt., Patton, Appt., and Buchanan, Respdt.,— 
8 Kevae de Jurisprad., 56. apes Pit 
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Cases in the opinion of the majority of the Court arise, the first, 
that of the unpaid Vendors, or bailleurs de fonds, whose con- 
tracts of sale were made and executed before the Ordinance 
became a Law in the Province ; and secondly, of unpaid 
Vendors of real estate, having sold after the Ordinance came : 
into force, neither of whom had enregistered their deeds. Under 
the first, we are all agreed that the Vendor who neglected to 
enregister his deed of sale, either within the year immediately 
following the Proclamation fixing the period from and after 
which the said Ordinance was tu take effect, or within the 
further year to which by a subsequent Statute the period for enre- 
gistration of “ all Wills which shall be made and published, by 
‘€ any devisor or testatrix who shall die after the day last men- 
‘€ tioned, and of all Judgments, judicial acts and proceedings, 
recognizances, appointments of tutors or guardians to minors, 
and of curators to interdicted persons, and of all privileged 
and hypothecary rights and claims, and incumbrances, from 
‘€ whatever cause they may.result, and whether produced by 
‘© mere operation of Law or otherwise, which shall be entered 
“* into, made, acquired, or obtained after the day last mentioned, 
‘“¢ of or concerning or whereby any lands, tenements or here- 
‘ ditaments, real or immoveable estates in this Province, shall 
‘ or may be alienated, conveyed, devised, hypothecated, mort- 
‘6 gaged, charged, or in any manner or way affected,” was 
extended, has forfeited. his claim of privilege, and is only 
enabled to be ranked and collocated in distribution as a simple 
mortgage Creditor, having no one to blame but himself for his 
neglect to obey the plain enactments of the Ordinance. 


As to the second Case, however, that of the Vendor of real 
estate subsequently to the Ordinance coming into force, various, 
incongruous and conflicting opinions prevail, for on this point 
the learned Judge on my right, Mr. Justice Duval, differs from 
Mr. Justice Meredith and myself, upon grounds which he will 
state, and the latter Judge having taken the trouble to extend 
his opinion in writing, I shall content myself by stating briefly 
the manner in which I view the Case, . 
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The object of the Legislature it may be fairly inferred, from 
the manner in which the privilege of the Vendor is mentioned, 
was not to destroy, but to maintain it intact—indeed equity and 
natural justice would require; that he who has parted with his 
estate for a valuable consideration afterwards to be paid, should 
by every possible ways and means be secured upon such his 
estate until the purchase money be fully paid and discharged ; 
but if, contrary to such principle, immediately after the sale, 
and possibly even before the ink with which it is written, is 
dry, the purchaser re-sells to another who pays bim a yaluable 
consideration, which second purchaser by immediately enregis- 
tering his deed, or by granting mortgages thereon to others, who 
enregister their mortgages prior to the original Vendor’s con- 
tract being enregistered, if, I say, the bailleur de fonds can 
thus lose his privilege, there would, in my opinion, be no end 


to the commission of frauds. 
q 


When we look to the 81st and 32nd clauses of the Ordinance, 
one of two things must appear self-evident, namely, that the 
period for registration of the right or privilege of bailleurs de 
fonds was intentionally not limited by the Legislature, or, it is a 
casus omissus ; for while, totally silent as to any time within 
which this privilege, to meintajn it inviolate, should be enregis- 
tered, all the other privileges falling within the same category 
are epecially enumerated, have times set for enregistration ; thus, 
to preserve the privilege of co-heirs for the difference or return 
im money, or @ partition of their joint estate, a period of thirty 
days is allowed, the same time is allowed in the cases of archi- 
tects, builders, and workmen. If the Legislature considered 
that no mischief could ensue from the want of enregistration, and 
therefore did not ordain a fixed time, because any subsequent 
purchaser or person about to lend money on mortgage of the 
property, could acquire all publicity requisite, there being now 
no general mortgages, a search of the Registry Office would 
shew whether any special one had been created, and the intended 
purchaser or mortgagee could, by demanding inspection of the 
party’s title, at once discover whether the original Vendor, buil. 
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leur de fonds, had been paid or not, in either case is it fur us, 
as a Court of Justice, to enact or limit the time, where the Law 
is silent, and thereby deprive the Vendor of his just rights? Or, 
ought we not rather to maintain his privilege, if possible, the 
equity of the case being altogether in his favor? J will not add 
to these brief observations, as the case will be more fully gone 
into in support of our view on the subject, by Mr. Justice Mere- 
dith. Iam well aware that séme persons whose opinions are 
entitled to much weight and respect, have in this matter held 
that if A sells to B, who has not paid his purchase money, that 
so long as B retains the property, the privilege of A continues, 
and being enregistered may be enforced ; but that if B subse- 
quently, and before enregistration, sells to C, that the privilege 
is lost, and the Vendor becomes a simple mortgage Creditor. 
I cannot subscribe to this doctrine, as it would tend to jeopardize 
the rights of A, and subject him to the caprice of C, to retain or 
part with the property, thereby virtually affecting the rights of 
the Vendor. Upon the whole we are of opinion (in the latter 
Case) that the claim of privilege set up by the Vendor must, and 
ought to be maintained, notwithstanding that his contract of sale 
has not been enregistered. . 


Mereprrn, Justice :—In this Case, Shaw vs. Lefurgy and 
divers Opposants, and in two others, now before the Court, we 
have to determine whether the Vendor of real estate is liable to 
lose his privileged claim, for the payment of the price due to 
him, if he fail to register the deed of sale. 
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It is hardly possible to overrate the Importance of this question, 
affecting, as it possibly may, every person possessing real estate, 
or holding security upon that description of property ; and the 
question is not only one of importance, but is admitted by all, 
to be attended with considerable difficulty. It cannot, therefore, 
be matter of surprise, if in explaining my views in relation to 
this question, I find it necessary to extend my observations to 
a somewhat greater length than is usual in rendering Judgment 


on ordinary occasions, 
B 
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In disposing of this question, I shall first consider it with 
reference to deeds of sale made before the Registry Ordinance 
came into effect, and afterwards with reference to those made 
subsequently to that Law coming into effect. 


The 4th section of the Ordinance in express terms requires 
the registration of ‘ all privileged and hypothecary rights and 
claims” which should be in force, upon the day on which the 
Ordinance should come into effegt. 


The same section prescribes the time within which such regis- 
tration should be made, (which time was afterwards extended), | 
and declares that any claim not registered within the time so 
prescribed, should be inoperative against any subsequent boné 
fide purchaser or mortgagee for valuable consideration. 


It appears to the majority of the Court, that the general words 
‘ privileged “and hypothecary rights and claims,” used in this 
section, include the privileged claims of the Vendors of real estate ; 
and that if any doubts could have existed as to the meaning of 
those words, that such doubt must have heen removed by the 
S1st section of the same Law, in which the claim of the unpaid 
Vendor is expressly spoken of, as one of “ the privileged rights 
*¢ and claims which shall and may be enregistered under this 
‘t Ordinance. ” 


Seeing then that the Registry Law has declared that the pri- 
vileged claims of Vendors, in force at the time the Registry Law 
came into effect, are among those which the Law has required 
should be registered ; seeing also that the Law has declared 
within what time such registration should be made ; and seeing 
in fine, that the Law has further declared, that any such pri- 
vileged claim not so registered, should be inoperative against 
any subsequent bond fide purchaser or mortgagee for valuable 
consideration ; I think that we cannot avoid holding, that any 
privileged claim in force when the Registry Law came into 
effect, whether resulting from deeds of sale, or any other cause, 
aud not enregistered according to the requirements of that Law, 
must be held to be inoperative against any subsequent bond fide 
purchaser or mortgagee for valuable consideration. 
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I am aware that it has been contended that the Vendor of real 
estate is not liable to lose his privileged claim, by omitting to regis- 
ter it ; but I think it will be seen, in the course of the remarks 
which I shall have occasion to make, on the second branch of 
the question under consideration, that all the arguments that can 
be advanced for the purpose of showing that the claim of the 
Vendor of real estate need not be registered, must be confined 
to claims resulting from deeds of sale, executed after the Law 
came into effect ; and in order to avoid repetition, I shall at 
once proceed to consider whether the Vendors of real estate by 
deeds of sale, executed after the Registry Law came into effect, 
are liable to lose their privileged claims if they omit to cause 
them to be registered. 


It cannot be denied, that the words of the first section of the 
Ordinance, which haye reference to privileged and hypothecary 
rights and claims, to be acquired after the coming into effect of 
the Ordinance, are as general as the words of the fourth section, 
which have reference to claims in force at the time the Ordinance 
came into effect ; and it may therefore be contended, and not 
without much appearance of reason, that if we hold that the 
privileges of Vendors in force when the Registry Law came into 
effect, must be registered under the fourth section of the Ordi- 
nance, that we ought also to hold, that the privileges of 
Vendors resulting from deeds executed after the Law came into 
effect, should be registered under the first section of the same Ordi- 
nance. 


It may however be replied, that it is not sufficient to show 
that the Legislature in framing’ the first section of the Ordinance, 
intended that all privileged and hypothecary rights and claims to 
be acquired after the Law came into effect should be registered ; 
but that it is also necessary to show that the Legislature have 
provided means for the registration of all those rights and claims ; 
and if it can be shewn that the Law does not afford means for 
the registration of a particular class of those claims ; then not- 
withstanding the general words of the first section, it may rea- 
sonably be supposed, that the Legislature did not intend to sub- 
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ject the particular class of claims, in relation to which such 
omission is made, to the necessity of registration. 


Even if this supposition be not admissible in the case before 
us, still I would deem it impossible that a person could be 
despoiled of his property for the inobservance of a formality, for 
the observance of which the Law does not afford him any effec- 
tual means. 


I am of opinion that the Law has not provided any mede 
for the effectual registration of Vendor's privileges resulting from 
deeds executed after the Law came into effect,—and to establish 
this point is the main object of the following observations ; for if 
this point be once established, the inferences to be drawn from 
it will not, I think, admit of much difficulty. 


With this object in view, then, I would observe that to the 
Majority of the Court it appears to be necessary, essentially 
necessary, for the effectual registration of any class of privi- 
leged claims, that the Law should specify a time, within which 
such claims, if enregistered, should have full force and effect, 
even as against previously registered claims. 


In order to prove the correctness of this opinion, it may be 
observed that there are but two rules which can be adopted for 
the registration of claims upon real estate. The first is that 
which obtains with respect to common mortgages, and according 
to this rule, priority of registration gives superiority of right. . 
The second rule is that which is usually observed with respect 
to privileges ; and according to which the privilege is to be 
registered within a certain time, and if registered within that 
time, it preserves its rank in all respects, even as regards pre- 
viously registered claims. 


. Our Legislature have adopted this second rule, with respect 
to the various privileged claims mentioned in the 32nd section 
of the Registry Law, but they do not appear to have done so 
with respect to the privileged claims of Vendors of real estate, 
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resulting from deeds of sale, executed subsequently to the Regis- 
try Law coming into effect. They certainly have not in direct 
terms adopted this rule, with respect to the class of privileges 
last spoken of ; for they have not named a time, within which 
these privileges may be effectually registered. 


Those, therefore, who, notwithstanding this omission in the 
Law, contend that the privileged claims of Vendors, under deeds 
of sale, executed after the Registry Law came into effect, are 
subject to registration, must shew either that the class of privi- 
leged claims now being spoken of, may be registered effectually 
according to the rule which obtains with respect to ordinary mort- 
gages ; or, that there is something in the Law to warrant us in 
naming a time, within which those privileged claims may be 
effectually registered as privileges. 


In order to show that the Vendor’s privilege could not be regis- 
tered according to the rule which is provided with respect to 
ordinary mortgages, I would remark that, if that system were 
adopted, it would have the effect of reducing the privilege in 
question to the rank of an ordinary mortgage, thus virtually des. 
troying the privilege, by a proceeding purporting to protect it. 


To hold that a privilege is to be ranked according to the date 
of its registration, would plainly be equivalent to declaring that 
the privileged Creditor’ should be despoiled of all his rights as 
such. The rule with respect to the privilege is—‘ priviligia ‘ 
non ex tempore, sed ex causä æstimantur.” But if the pri- 
vileged Creditor is to rank merely according to the date of the 
registration of his claim, then the nature of the claim becomes 
unimportant; and instead of taking for our guide the rule 
already referred to, as being applicable to privileges, we would 
have to be guided by the inaxim which obtains with respect to 
ordinary mortgages, prior tempore, potior jure. 


The consequence of thus reducing the privilege of the Vendor 
of real estate to the rank of an ordinary mortgage, would be, 
as will be at once obvious te every Lawyer, to expose the Vendor 
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in every case, notwithstanding the observance of every possible 
precaution on his part, to the loss of his claim. . 


Sufficient, I think, has been said to shew that it is impossible 
to maintain that the privileged claim of the Vendor can be regis- 
tered in the same way as a common mortgage,—for, in a word, 
such ‘registration would cause, not the preservation, but, the des- 
truction of the privilege. 


This point being established, and it being admitted that the 


Law has not expressly fixed a time for the registration of the 


privileged claim in question, it only remains to be shewn that: 


there is nothing in the Law to warrant us in naming any parti- 


‘ cular time within which the Vendor may register his privileged: 
Claim, so as to cause. it to rank before previously: registered’ 


morigages. 


The only time that has been suggested, or that can, with any 
appearance of reason, be suggested, as that within which it may 
be held, that the Vendor should register his privilege, is that 


during which the purchaser may hold the property—and this 


brings us to the consideration of the system which has been 
adopted: by the Honorable Judge, whose views on this subject 
differ from those of the majority of the Court. 


According to the system now about to be considered, naniely, 
that by which it is proposed, in the silence of the Law, to name 


a time for the effectual registration of the Vendor's privilege. 
that privilege must be registered,—but it may be registered at 


any time before the sale of the property by the purchaser ; and, 
' when once registered, it takes precedence of all common mort- 
gages, whether previously registered or not. 


The objections to this system are, firstky—That by it, the 
rights of the Vendor are made to depend upon the will of the 
purchaser ; for the purchaser, by selling the property imme- 
diately, may render it not only difficult, but perhaps impossible, 
for the Vendor to register his privilege in time. 


1d 


It is plain, that according to this system, the priileged claims 
of the Vendor of real estate, although one of the most favourable 
nature, and plainly entitled to all the protection the Law can 
afford it, would be placed not only in a much less favourable posi- 
tion, than any, even of the inferior privileges on real estate, 
but in fact in a position of imminent peril. 


It is admitted by all, that this would be an extreme injustice, 
and it is not contended by any, that the Legislature contem- 
plated this injustice ; but yet it is contended, that the words of 
the first section of the Ordinance, are so general, as to subject 
the Vendor of real estate to the necessity of registering his 
claim, notwithstanding any injustice that may result from the 
obligation so imposed. 


To the majority of the Court, however, it appears that if it 
be admitted, as it must be admitted, that this system would be 
productive of grave injustice ; and if it be admitted, as indeed 
it is admitted, that the Legislature could not have contemplated, 
that is to say, could not have intended this injustice ; then, that: 
it must follow, that the Court ought not to adopt a system which 
would be productive of such injustice. 


Nothing less than the express words of the Legislature (and 
there is certainly nothing of the kind in the present instance), 
would justify us in adopting a system which, even its most stre- 
nuous advocates admit, would place in jeopardy the most favou- 
rable, the most important, and by far the most extensive class 
of privileged claims. . 


The second objection to the system now being considered, is 
that there is nothing in our Law to justify us in declaring, that 
the period during which the purchaser may hold the property, 
rather than any other period, is to be that, during with the seller 
may effectually register his privilege. 


The adopting of that particular period appears to the majority 
of the Court, to be a merely arbitrary proceeding, and it might, 
we think, as well be said, that the Vendor should register 
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within a month, a year, or ten years, as whin the time the 
purchaser may think fit to hold the property. 


If the Court, in the silence of the Law, were to name a time 
-for the registration of the privileges in question, they would 
plainly do, as regards this class of privileges, that which the 
Legislature have done, by the 32d section of the Ordinance, as 
regards the different other classes of privileges. 


To this, there would be but one objection, namely, that the 
Court is not the Legislature. 


The third objection to the system now being considered is that 
there is nothing in the Law to warrant us in saying that the pri- 
vilege of the Vendor (supposing it to be subject to registration), 
shall, if registered, after a common mortgage, rank before it. 


The Law does prescribe a time, within which the privileged 
claims of co-heirs, co-partpers, architects, builders, workmen, 
und certain other privileged claims may be registered, so as to 
rank before previously registered common mortgages, but the 
Law does not contain any such provision as to the Vendor of real 
estate. 


The Law expressly declares, that, except as to the few special 
cases, to which refereuce has just been made, priority of regis- 
tration gives superiority of right. 


The privilege of the Vendor of real estate is not one of the 
excepted cases, if therefore, that claim be subject to registration, 
the consequences of such registration must be, in accordance with 
the general rule, laid down by Law—whereas, it is contended by 
the advocates of the system now being considered, that the Court, 
of its own authority, may make an exception in favor of the . 
Vendor's privilege, similar to that, which the Legislature have 
made by special enactment, in favor of the other classes of pri- 

vileges. 


The Legislature may, if it be thought expedient, do this ; the 
Court cannot. 
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The fourth and last objection to the system which I am now 
considering is, that although it would subject the Vendors of real 
estate to the expense of registering their claims, and most unjustly 
expose them to the loss of those claims, if not registered before a 
sale by the purchaser ; yet so far as regards mortgagees, this system 
would admit of concealment, when publicity would be advan- 
tageous, and would require publicity, when it could be no longer 
useful. For instance A sells a real estate to B for £1000. B, the 
purchaser, holds the property for ten years, and during the first 
two or three of those years borrows money to a large extent. 
Thé seller does not register his claim for some years afterwards, 
but he does so, before a sale of the property by the purchaser. 
The lenders could not at the time they advanced their capital, nor 
for many years afterwards, know of the claim of the Vendor by the 
Registry Office, and yet the subsequently registered claim of the 
Vendor would defeat the previously registered claims of the 
tenders. 


These objections appear to the majority of the Court to be of so 
grave a character, that we are disposed to think the system, against 
which they are urged, would not have many supporters, were it 
not, that it is the same, or very nearly the same, as that which 
has been adopted in France, under the Code Civil. 


But if it be desired that we should imitate this portion of the 
Law of France, it would be well to show us, at least, that it is 
esteemed by those persons in France who are capable of forming 
a sound judgment as to its merits. One or two quotations will . 
show what the most esteemed french authors think on this point. 


Troplong, (Priv. et Hyp., N° 279), speaking on this subject, 
says : ‘“* Ce système est vraiment bizarre, et conduit à des consé- 
“ quences toutes contraires à celles que le législateur a voulu 
“ obtenir.” A little farther on, in the same number, we find 
the following words : “ Comment donc a-t-on pu permettre au 
Vendeur de laisser si long- temps son titre dans les ténèbres ? 
‘ Comment n’a-t-on pas vu qu’en l’autorisant à le faire sortir de 
“ Pobscurité, après des hypothèques stipulées et inscrites de 
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% bonne fui, la confiance était trompée par les promesses du 
‘“ législateur ? Mieux valait ne rien promettre du tout.” At 
another place (N° 267) the same author says: “ Pourquoi tant 
“ de fratras d'inscriptions de priviléges, qui ne font rien savoir ? ” 
Mr. Valette, speaking of inscriptions on the part of unpaid Ven- 
dors, calls them ‘“ inscriptions dérisoires.?? 


I had intended to have shewn, that even, if the system which 
obtains in France, were deserving of imitation, which it cer- 
tainly is not, still that there does not, in this matter, exist any 
analogy between our Law and the provisions of the Code Civil, 
which would justify us in adopting a system founded on the Code. 
The discussion of this point would however occupy. more time 
than can be devoted to this subject on an occasion such as the pre- 
sent ; I shall therefure conclude by observing,—that what has been 
said appears to me to be sufficient to prove firstly,—that for the 
effectual registration of any class of privileged claims, it is neces- 
sary that a time should be specified, within which, such claims, 
if registered, should have full force and effect ; and secondly, 
that our Law being silent, as to the time within which the pri- 
vileged claims of the Vendors of real estate, by deed of sale exe- 
cuted after the registry Law came into effect may be registered, — 
there is nothing to warrant us in supplying the silence of the 
Law in this respect—and if these two points be established as I 
think they are,—then it must be admitted that the Legislature 
have not made provision for the registration of the last mentioned 
class of claims,— and the majority of the Court are of opinion, 
that the legal and just consequence from this admission is, that 
the class of claims in question cannot be lost by the inobservance 
of a formality, for the observance of which the Law has not 
afforded any effectual means. 


Duvat, Justice :—The question which the Court has to decide 
is whether an unpaid Vendor, who has neglected to register his 
privilege, pursuant to the Ordinance, 4 Vict., Ch. 30, has or 
has not lost his privilege. It is admitted that the Vendor who 
sold his property‘previous to the passing of the Ordinance, was 
bound to register his claim, and that his omission so to do, makes 
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him lose his privilege. —But it is said, there is a wide difference 
between the. Vendor, whose deed of sale is anterior to the passing 
of the Ordinance, and the Vendor who has sold after the Ordinance 
has come into force and effect—-and that the latter is not bound 
to register. I can see no such distinction—it is, in my opinion, 
opposed both to the letter and to the spirit of the Law. To the 
letter of the Law, because the S1st clause, in express terms, 
requires the privilege of the Vendor to be registered without | 
making any such distinction as that now made : to its spirit, for 
without such registering the object the Legislature bad in view, 
would be altogether frustrated.— When the Legislator has spoken 
in plain terms, it is useless to speak of consequences—the Law 
must be obeyed. But I see no inconvenience or injustice likely 
to arise, as I have heard mentioned of late.—These apprehensions 
arise from confounding the hypothèque with the privilége. In 
France, where this question has been much debated, the diffi- 
culty was caused by the 2106th Art. of the Code, which declared : 
‘ Entre créanciers les priviléges ne produisent d’effet qq’autant 
‘ qu’ils sont rendus publies par Vinscription......ef à compter de 
** la date de cette inscription.” The latter words were evi- 
dently inserted by inadvertance ; yet, being part of the Law, 
they could not be set aside. Hence, the discussions on the 
subject (See Troplong, des Priv. et Hyp., Merlin et Vallette). 
These words are not to be found in our Law, and therefore, I 
see no grounds for apprehending that any injustice will be done 
- to the Vendor by requiring him to register his claim. 


++ ADG IN: Dend<< 


" SUPERIOR COURT.—QUEBEC, 


of 
1850. 


Lacasse anv Roy,...... 


and 


N° 18315 PouzioT, Plaintiff, vs. Lavercng, Defendant, 


. . » Opposants. 


Held that an hypothecary Cre- 
ditor may yet effectually register 
‘his title, after the property mort- 
gaged in his favor has come in the 
hands of a subsequent purchaser, 
who has not registered, and that 
euch registration will operate against 
such subsequent purchaser and his 
hypothecary Creditors. 


Jugé qu’un créancier hypothé- 
caire peut encore enregistrer son 
titre de créance effectivement, 
quoique l’immeublebypothéqué en 
sa faveur ait passé entre les mains 
d’un acquéreur subséquent qui n’a 
pas enrégistré, et que tel enre- 
gistrement a effet contre tel acqué- 


.| reur subséquent et ses créanciers 








hypothécaires. 
The facts of this Case are as follows : 


On the 15th day of July 1842, one Philippe Pouliot signed a 
Notarial Deed of Obligation in favor of one Frangoise Fournier, 
and gave a mortgage upon his property, the one seized and sold 
in this Case. By Deed of sale, dated 26th December 1845, 
the said Philippe Pouliot sold the property so mortgaged to one 
Noël Lavergne dit Renaud. The said Noël Lavergne dit 
Renaud never registered his Deed of purchase, until all the 
other parties had registered.—On the 2nd December 1847, the 
said Noël Lavergne dit Renaud signed a Notarial Obligation in 
favor of one Jean Roy ; and on the 5th July 1847, after the 
property had come into the hands of Noël Lavergne dit Renaud, 
and before the passing of the Obligation in favor of Jean Roy, 
the Notarial Obligation of Frangoise Fournier was duly regis- 
tered, and that of Jean Roy was also subsequently registered on 
the 29th December 1847.—The parties in this Cause, Lacasse 
representing the said Francoise Fournier, and the said Jean 
Roy both claimed upon the proceeds of the lot mortgaged in 
their favor, to wit: in favor cf Françoise Fournier by Philippe 
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Pouliot the Vendor, and of Jean Roy, by Noël Lavergne dit 
Renaud. 


The issue of Law, raised between the parties, upon a contes- 
tation of a Report of Distribution, was: whether Francoise 
Fournier having failed to register her Obligation before the 
property came in the hands of a subsequent purchaser, this Obli- 
gation was not inoperative as against this subsequent purchaser, 
(whose title was not registered), and consequently inoperative 
and of no.effect as against Creditors of this subsequent purchaser, 
who had acquired from him a right of mortgage. 


The Court was of opinion that inasmuch as the said subse- 
quent purchaser had not registered his Deed of purchase, the 
' hypothecary Creditors of his Vendor could effectually register 
against him and against his Creditors. 


? 


Judgment in favor of Lacasse. 


Boest, for Lacasse. 
GauTaies AND Lemigvx, for J. Roy. 


SUPERIOR COURT.—QUEBEC. 


Before Bowen, C. J., and Duvaz and Mereprru, Justices. 


of v. 
1850. (James TurwBuzz & ax., Defendants. 


Re) 


N° 1641 Crancxs E. Luvey,. . . Plaintiff, 


Held that the actnal possession Jugé que la possession actuelle 
by the purchaser of a certain quan- | par l'acheteur d’une certaine quan- 
tity of timber amounts to a deli- | tité de bois constitue une tradition 
very in law, though the timber has | en loi, quoique le bois n’ait pas été 
not been culled and counted. mesuré ni compté. 


In this Cause, the Plaintiff had sold a certain quantity of Oak 
timber and Staves to Atkinson, Usborne & Co., to be thereafter 
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culled and counted ; but, in the mean time, the Oak timber was . 
received into the booms_of the purchasers, and the Staves were 
placed on their wharf, so that they had the possession of the 
timber sold. Atkinson, Usborne & Co., having subsequently 
failed, and being unable to pay the Plaintiff, the latter caused ‘ 
the timber in question to be seized in the hands of the Defen- 
dants, assignees to the bankrupt estate of Atkinson, Usborne & 
Co., and attempted to exercise in relation to the same the right 
of stoppage in tronsitu, as if there had been no delivery, and the 
said timber had continued to be his property, because it had neither 
been culled nor counted. The facts and the Law of the Case 
appear by the judgment : 

The Court having heard the parties by their Counsel, exe 
mined the proceedings and proof of record, and upon the whole 
maturely deliberated, seeing that the two hundred and forty three 
pieces of Oak timber, mentioned in the Plaintiff's Declaration, 
were sold by the Plaintiff in this Cause on the eighteenth day of 
November one thousand eight hundred and forty six, as appears 
by the Plaintiff's Exhibit A, in this Cause filed, to the firm of 
Atkinson, Usborne & Co., mentioned in the Plaintiff’s Decla- 
ration, now represented by the Defendants in this Cause, and 
that the eight Cribs of Standard Staves also mentioned in the 
said Plaintiff’s Declaration, were also sold by the said Plaintiff 
in this Cause, on the eighteenth day of November one thousand 
eight hundred and forty six, as appears by the Plaintiff’s Exhibit 
B, in this cause filed, to the said firm of Atkinson, Usborne & 
Co., now represented by the Defendants in this Cause ; seeing 
also that the said two hundred and forty three pieces of Oak 
timber and the said eight Cribs of Standard Staves were, on 
the said eighteenth day of November one thousand eight hundred 
* and forty six, actually delivered by the said Plaintiff to the said 
Atkinson, Usborne & Co., and that the said two hundred and 
forty three pieces of Oak timber and the said Cribs of Standard 
Staves remained in the actual possession of the said Atkinson, 
Usborne & Co., until the 17th day of July 1847, when the 
said two hundred and forty three pieces of Oak timber and the 
said Cribs of Standard Staves came into the actual possession 
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of the Defendants in this Cause, as the assignees of the Bankrupt 
Estate of the said Atkinson, Urborne & Co. ; considering that 
the condition inserted in the said Exhibit A, ‘the Timber 
remaining as security, ? and the condition inserted in the said 
Exhibit B, ‘the Staves remaining as security, ” can have no 
effect, the said Timber and Staves having as aforesaid passed 
into and remained in the actual possession of the said Atkinson, 
Usborne & Co., and of the Defendants in this Cause as aforesaid ; 
considering also that the rule, that where any vuperation of 
eounting, weighing or the like remains to be performed to 
ascertain the price of the commodity sold, the Contract is incom- 
plete until such operation is performed, is inapplicable in this 
Case, even as regards such of the said eight Cribs of Standard, 
Staves as were not culled and counted on the fourth day of June 
one thousand eight hundred and forty seven, when the Plaintiff 
made the demand for the said Timber and Staves, as mentioned 
in his Declaration, that rule being applicable to Cases of con- 
structive delivery and possession, and not to a Cause such as 
the present where there was an actual delivery and possession ; 
and considering in fine that by reason of the premises, the said 
Atkinson, Usborne and Co., on the 18th day of November 1846, 
became the lawful owners of the said two hundred and forty 
three pieces of Oak timber and of the said Cribs of Standard 
Staves, and that the said Defendants, as the assignees of the 
Bankrupt Estate of the said Atkinson, Usborne & Co., are now 
lawfully entitled to hold and retain the same, doth dismiss the 
Plaintiff’s present action, with costs to the Defendants. 


Primrose, for Plaintiff. 
O. Stuart, for Defendant. 


COUR SUPERIEURE.—QUEBEC. 


Présents: Bowen, J uge-en-Chef, Dovat et MErxorrx, 
Juges. 


de 


N° 366 ( Campacna, Demandr., vs. Hxsænr, Défenderesse. 
1850. 


HEBERT,. .............. Opposante. 
Jugé qu’un immeuble ne peut; Held that a real estate cannot 


pas être vendu en justice à la | be sold by the Sheriff, charged 
charge d’une rente viagère. with a life rent. 





Jugement rendu le 17 décembre 1850. 





Dans cette cause, le Demandeur avait poursuivi la Défende- 
resse et obtenu jugement contre elle pour des arrérages d’une 
rente viagère, constituée au moyen d’un acte de donation, et 
avait fait émaner une exécution contre ses immeubles. Dans 
l'avertissement du Shériff, le Demandeur avait fait introduire 
que l’immeuble saisi, serait vendu à la charge de la rente viagère 
qui deviendrait due ci-après. La Défenderesse fila une opposi- 
tion afin d’annuler, fondée sur ce que cette rente viagère n’était 
pas une charge réelle, incorporée à l’immeuble, et qui dut y 
rester attachée après le décret, mais un simple droit d’hypo- 
thèque, que le Demandeur ne pouvait réclamer qu’au moyen 
d’une Opposition afin de conserver. La validité de cette Oppo- 
sition fut mise en question au moyen d’une défense en droit. 
A l'appui de ses prétentions, le Procureur de l’Opposante sou- 
tenait que la seule charge réelle pouvait être l’objet de l’Opposi- 
tion afin de charge (Ancien Dénisart, Vbo. Opposition), et 
que s’il était permis de vendre des immeubles à la charge de 
créances hypothécaires, la valeur entière en pouvait être absor- 
bée au préjudice de créanciers. hypothécaires antérieurs, et 
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même de créanciers privilégiés. Il cita la cause de Breakey vs. 
Duchesnay, (Québec, B. R., n° 1648 de 1843), où un im- 
meuble d’une grande valeur, saisi et vendu à la charge d’une 
rente constituée, n’avait rapporté que sept chelins et demi, au 
préjudice même du seigneur, bailleur de fonds. 


La Cour fut unanimement d’opinion que la prétention de 
POpposante était fondée en loi ; que la rente viagère n’est pas 
une charge réelle, et ne peut être l'objet d’une Opposition afin 
de charge, et cita une Cause jugée à Montréal : Comptois 
vs Cuvillier. Quant à la Cause de Breakey vs, Duchesnay, le 
jugement a été rendu du consentement des parties et sans con- 
testation. | 


SECRETAN, pour Campagna. 
.TaAscHEREAU J. T., pour Hébert. 


COUR SUPERIEURE.—QUEBEC.. 


N° 1873 Ç Toussaint er autres, Demandeurs, 
de vs. 
1850. € LesLanc,. . ..... . Défendeur. 


Jagé que la clause d’ameublis- | Held that the stipulation of ameu- 
sement dans un contrat de mariage | blissement in a contract of marriage 
exclut le douaire coutumier. excludes the legal or customary 
dower. 








, Jugement rendu en octobre 1850. 





Dans cette Cause, les Demandeurs réclamaient à titre de 
douaire coutumier la moitié d’un immeuble, propre dans la per- 
sonne de leur pére, et comme tel, sujet au douaire coutumier. 

D 
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Iis se fondaient sur un contrat de mariage, dans lequel se 
trouve la stipulation de communauté, la clause d’ameublisse- 
ment, par laquelle les immeubles respectifs des parties contrac- 
tantes, acquéts et propres, sont ameublis afin d’entrer dans la 
communauté, et finalement la stipulation en faveur de Ja femme 
et de ses enfants d’un douaire coutumier, ou d’un douaire préfix 
d’une somme de deniers, avec la faculté de renoncer à la com- 
munauté, et de faire reprise des biens apportés par la femme, 
avec en outre le douaire coutumier ou préfix. Les Demandeurs 
alléguaient leur renonciation à la communauté et aux succes- 


sions de leurs père et mère, et réclamaient en leur qualité de 
douairiers. 


A cette action le Défendeur répondit, par une défense en 
droit, que le douaire coutumier ne pouvait se prendre que sur 
les propres du mari, et que dans l’espèce, les propres du mari 
étant ameublis, avaient perdu pour toujours leur qualité de 
propres, étaient devenus biens de la communauté, et comme 
tels ne pouvaient plus être sujets au douaire coutumier. 


Les Demandeurs soutenaient que la stipulation expresse d’un 
douaire coutumier, portée au contrat, avait l’effet de modifier 
la clanse d’ameublissement, de mrnière à rendre Jes propres 
ameublis sujets au douaire, au cas de renonciation à la commu- 
nauté, et insistaient sur Ia nécessité d’interprêter le contrat de 
mariage de manière à donner effet à toutes les stipulations qu’il 
contenaient, et à en concilier les diverses parties. 


La Cour, adoptant la doctrine émise par le Défendeur, « 
débouté l’action des Demandeurs, avec dépens (1). 


tete“ ce Gun pme ea me 


(1) Pothier, T. da Douaire, n° 28, 29, 80. 
Ancien Dén., Po. Douaire, p. ‘217; n° 16, 
Gayot, Vo. Douaire, p. 290. 
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SUPERIOR COURT.—QUEBEC. 


Before Bowen, C. J., and Bacquer and Dovat, Justices. 


of Vs. 


N° 1790 ( Witutam Roginson, . . . . Plaintiff, 
1850. € Hues McCormick, . . . . Defendant. 


Held that service of process ad, Jugé qu’une assignation faite 
respondendum, made after runset,, après le coucher du soleil est va- 
is valid, if it be so made before | lable, si elle n’est pas faite après 
eight of the clock in the evening. | les huit heures du soir. 


The Bailiff, bearer of the Writ and Declaration in this Cause, 
made return that he had effected service of the same upon the 
Defendant, between four and six of the afternoon of the twenty 
third of November. 


The Defendant pleaded the insufficiency of the service by an 
exceplion péremptoire à la forme, alleging that service of the 
process ad respondendum had been made during the night, 
between the 23rd and 24th days of November, to wit: at half 
past five o’Clock, after the setting of the sun, on the said 28rd 
of November. 


ANDREWS AND CAMPBELL, for Defendant. 


The rule of Law in matters of this kind, is, that service of 
process during the night, which is that period of time between 
the setting and the rising of the sun, js void and insufficient . 
1 Guyot, Rép. de Juris., verbo Ajournement, p. 292, col. 1.— 
Pothier, Procéd. civ., ch. 1, art. 3., p. 7.—1 Pigeau, Procéd. 
civ., p. 131, note.—1 Revue de Jurisprud., 44.—McGibbon 
vs. St.-Louis dit Lalampe.—Foucher vs. Duquet, Q. B., 
Montreal.—The rule has its foundation in the maxim of the 
Law of the Twelve Tables: sol occasus suprema tempestas 
esto ; and it is the best rule the Courts can adopt, because the 
most certain and easy of application, any officer serving the 
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process and possessed of the sense of sight being able to ascertain 
whether the sun is above the horizon or not, it is right that the 
laborer and inhabitant of the country, whose evening begins at 
sunset, should be as free from the intrusion of a Bailiff with 
legal process, as the more fashionable dweller in the City, 
whose evening scarcely commences at eight o’Clock, he, in 
some instances, hardly retiring to rest at the hour when the 
farmer 1s about to rise to his labors. 


The rule, upon which the Court has hitherto acted, that a 
service before the usual hour of going to rest, or before the 
hour of eight o’Clock in the evening, was sufficient, besides 
being against the express letter of the Law, is in other respects 
bad, because uncertain, the usual hour of retiring to rest differing 
, widely in different families, and in the City and Country, and 
the hour of eight o’Clock leaving the sufficiency of the servicè 
to be ascertained by the watch or conjectures of the Bailiff. 


Whatever may have been the decisions of the Courts at 
Quebec, the reason given in the Case reported in the Revue de 
Jurisprudence, decided in Quebec, applies to the present Case, 
namely : sol occasus, the setting of the sun. 


The Case decided in the Court at Montreal, cited in the 
Revue, is identical with the one under consideration, that was 
a service at six o’Clock in the evening, in the middle of January, 
when the days are longer than they. are in the end of November, 
‘ and at a place a degree South of us. 


The question has not been decided by this Court, as now 
constituted, a Court for the whole Province. The intention of 
the Legislature as expressed in the Judicature Act enjoining the 
Judges to make rules with a view to uniformity of practice, in 
the several Cities and throughout the Province, suggests the 
necessity of uniformity of decision being had upon this question. 
Want of uniformity might be the cause of the Judges of the 
Court, residing at Quebec, when sitting in the Court at Mon- 
treal, as they may be called upon to do, either giving Judgment, 
there, adverse to those of their brother Judges at Montreal, or 
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to their own decisions here, and vice versé, in the Case of the 
Montreal Judges sitting here. The Court is not called upon to 
make a rule upon the subject, and has no power to do so, its 
duty being merely to administer the Law as it is found, which 
is, according to the authorities cited, that no service of process 
ad respondendum after sunset, is valid. 


Bowen, Chief Justice :—This Case was argued at great 
length by the Counsel for the Defendant, who insisted that the 
only safe rule for the guidance of the Court in matters of asst- 
gnation, service of process, is that taken from the Roman Law, 
hamely : sol occasus suprema tempestas esto ; watches may 
and do differ, but every man must see and know when the sun 
yoes down and night commences, he relied on the Case decided 
in Montreal, N° 516 of 1845, Foucher vs. Duquet, wherein 
it was held by that Court that service at 6 o’Clock, in the 
evening of the 18th January, was bad. It was admitted that 
this Court upon former occasions, had held that service of process 
at any time before eight in the evening, was good service. 


Such is the Case, and I now refer to N° 708, Barras vs. Roy, 
decided in this Court; in February last (1850), which differs 
only from the present in this : that the service was made shortly 
before eight o’Clock in the evening, in the month of March ; 
in that Case, McGibbon vs. St.-Louis dit Lalampe, was 
referred to by the Counsel for the Defendant. In this last men- 
tioned Case, the service was made in a parish some distance 
from Quebec, by a Bailiff who was lodging for the night at the 
Defendant’s house, who, upon the Bailiff informing him that he 
was the bearer of a Summons against him, stated he was ready 
although it was ten o’Clock at night to accept service. | 


The majority of the late Court of Queen’s Bench, in giving 
Judgment, expressed regret at being obliged to dismiss the 
action ; I differed from the majority of the Court upon that occa- 
sion, considering that, as process had been served upon the 
Defendant at that late hour at his own request, he ought not to 
be permitted to avail himself of his own wrong. I now refer to 
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the Case N° 686 of 1837, Gugy ve. De Salaberry, wherein 
the Court laid down, asa rule to be observed in all future Cases, 
that service of process up to eight o’Clock in the evening should 
be good, and this is in strict conformity with Rule XII, of 
the 3rd Sec of the Quebec Rules and Orders of Practice. But 
if such were not the case, has not the Court a legislative decla- 
ration as to what period of the twenty four hours shall be held 
night in the case of Burglary ? namely: that night shall be 
considered, and is declared to commence at nine in the evening 
of each day, and to conclude at six next morning (irrespective 
of the season of the year), see 4 and 5 Vic., Ch. 25, Sec. 16. 
But in France, how is this matter? In Paris, when in winter 
there are but eight hours of day, they do not govern themselves 
by the Roman Law, “ sol occasus,” etc., but the day is 
accounted from twelve to fifteen hours; on this head, many Law 
authorities may be consulted with advantage, but it will suffice 
to cite from Le Camus Dénizart, 2 vol., 453, verbo, Assi- 
gnaiton, etc., in which the following occurs: ‘* Au reste, ce 
‘ qu’on appelle le jour ou la nutt dans cette matière, ne se 
‘““ règle point précisément sur l'heure du lever ou du coucher 
‘ du soleil, mais sur le temps pendant lequel chacun se livre à 
‘ ses occupations journalières, ou bien prend du repos. Ainsi, 
‘ quoique à Paris i] y ait un temps en hiver où l’on n’a que 
‘ 8 heures de jour, à celte époque méme les jours sont répu- 
6 tés de 12 à 15 heures par rapport à la signification des 
“ Exploits ; et au contraire, il n’est pas d’usage de signifier un 
‘ Exploit en été à 4 heures du matin, parce qu’on ne vaque 
“pas ordinairement à ses affaires de si bonne heure, et que le 
‘“ commerce n’est pas encore ouvert. ?? 


See also 7, Journal des Audiences, page 440, col. 2—and 
Dalloz, Dict. de Législation, verbo Assignation. 


The maxim, sol occasus suprema tempestas esto, has been 
insisted upon as the foundation of the rule to be observed, it is 
only necessary to advert to the manner in which Defendants were 
brought before a tribunal in Rome, to show the necessity of the 
rule; there the Defendant was compelled to follow the Plaintiff 
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in person before the Judge ; the form of Summons was gene- 
rally—Jn jus eamus—In jus veni, etc., etc., and if the Defen- 
dant refused to follow the Plaintiff, or attempted to escape: “ Le 
Demandeur pouvait lui entourer le cou de sa robe, et l’en- 
4 traîner de force devant le Préteur. ?—Prost de Royer, Dic- 
tionnaire de Jurisprudence, verbo Assignation, page 393.—This 
could only be done in the presence of witnesses, hence the rule 
that the summoning before the Prætor should be made in the 
day, and before the setting of the sun ; the reason of the rule 
having ceased to exist, the rule has changed. 


The exception is distnissed, with costs. 


COUR SUPERIEURE.—QUEBEC. 


Présents les Juges Duvaz et Mrrepitn. 


N° 823 ¢( Larnux er AUTRES, . . . . . Demandeurs, 
de vs. 
1850. € Dusonn,.. . ........ Défendeur 








Jugé que le droit de banalité en 
ee pays comporte Je droit d'em- 
pêcher l’érection d’aucun moutin 
à farine, dans l’étendue de la sei- 
gneurie du seigneur bannier, et 
d’en demander la démolition quand 
bien même il serait destiné à 
motidre des grains étrangers, non 
sujets au droit de banalité. 

Question.—En qui réside en ce 
pays la propriété des eaux cou- 
rantes ? 


Held that the right of banaliteé 
in this country carries with it that 
of preventing the erection of any 
grist mill within the limits of the 
seigniory wherein such right exists, 
and also that of causing the demo- 
lition of such mill, notwithstanding 
it be intended for grinding produce, 
not intended for home consump- 
tion, and not subject to the right of 
banalité. 

Query.—As to the property of 


water-courses ? 





Jugement rendu le 25 novembre 1850. 


L’action en cette Cause était portée par les Demandeurs 
contre le Défendeur, pour la somme de trente livres Courant 
. 
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pour trois années d’une rente annuelle, due en vertu d’un bail 
emphitéotique du 15 juin 1838. La demande alléguait qu’en 
vertu de ce bail, les Démandeurs, seigneurs en possession du 
fief Neuville, avaient donné à bail au Défendeur, pour le terme 
de 75 ans, le droit d’ériger un moulin à farine non-banal et 
autres moulins sur un emplacement situé dans le dit fief, et de 
plus le droit de se servir des ruisseaux, cours d’eau et sources 
qui se trouvaient sur les terres de certains particuliers dénqm- 
més au dit bail (pour faciliter Pexpluitation du dit moulin), et 
que ce bail avait ainsi été fait moyennant une rente annuelle de 


dix livres courant, à la condition qu’à l’expiration des 75 années, 


la propriété des moulins et dépendances serait acquise aux bail- 
leurs, sans qu’ils fussent tenus d’indemniser le preneur en aucune 
manière, 


Le Défendeur répondit à cette demande par une défense en 
fait et par une exception péremptoire, dans laquelle il allégua 
qu’il était, dès avant la passation du bail ci-haut mentionné, 
propriétaire incommutable, en possession du terrain sur lequel 
sont construits les moulins dont il s’agit dans le dit bail ; que 
les Demandeurs n’avaient aucun droit de propriété sur ce terrain ; 
que de plus, le Défendeur avait déjà, avant la passation du dit 
bail, acquis, des particuliers dénommés en icelui, le droit de se 
servir de certaines sources d’eau, dont eux seuls avaient la pro- 
priété ; que par conséquent le dit bail était nul, parce qu’il 
était sans cause ni considération, en autant que le preneur 
avait déjà tous les droits baillés par icelui, et en autant que les 
bailleurs n’avaient aucun droit d'empêcher le Défendeur de 
construire un movlin non-banal sur sa propriété, et qu’ils 
v’avaient aucun droit sur les eaux qu’ils pussent bailler ; et il 
demandait par ses conclusions la récision du bail pour cause de 
nullité. 


Les Demandeurs répondirent généralement à ces défenses. 
Ils ne produisirent pas les titres de leur seigneurie, mais ils se 
contentérent de prouver leur possession. Ils ne produisirent pas 
non plus les anciens titres de concession, mais seulement deux 
titres-nouvels contenant réserve des cours d’eau pour les moulins 
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de la seigneurie. Il fut prouvé que les sources d’eau, qui se 
trouvaient sur les terrains mentionnés dans le bail, étaient des 
sources d'eaux vives et natives, et des eaux provenant d’un 
fossé ou ruisseau artificiel alimenté par l’égout des terres, les 
eaux de pluie et la fonte des neiges. 


Les Demandeurs maintenaient la validité du bail ci-haut, 
et disaient que depuis larrêt du Conseil d'Etat de 1686 (1), 
introduisant la banalité en ce pays, il suffisait au seigneur 
de prouver qu’il était seigneur, pour qu’il eût le droit de 
banalité ; que par ce droit de banalité, tel qu’il existait en 
France et dans ce pays, le seigneur pouvait obliger les censi- 
taires de moudre au moulin banal, et empêcher l’érection de 
moulins dans l’étendue de sa seigneurie ; que dans le cas 
présent les Demandeurs auraient pu porter une action contre le 
Défendeur pour faire démolir ceux qu’il aurait fait ériger sans 
leur permission ; que, par conséquent, les Demandeurs avaient 
pu valablement bailler à rente au Défendeur le droit d’ériger 
un moulin non-banal ; que par ce bail le Défendeur avait 
acquis un droit qui appartenait auparavant exclusivement aux 
Demandeurs ; que l’usage des eaux mentionnées au bail, n’était 
qu’un accessoire du premier droit ; que le tout était baillé pour 
un seul et même prix qu’il était impossible de diviser ; que la 
propriété des eaux et sources était encore une question contro- 
‘versée par les auteurs ; et que c’était pour le Défendeur une 
considération valable que celle de s'assurer les droits que les 
Demandeurs pouvaient avoir sur ces eaux, et ils citèrent à l’ap- 
pui de ces diverses prétentions de nombreuses autorités (2). 





Citations des Demandeurs. 


(1) Edits et Ord., v. 1, p. 266. 

(2) Ed. et Ord, v. 1, p. 266.—Fd. et Ord., v. 2, p. 174, 176, 212, 307. 
—Pocquet de Livonnière, Tr. des Fiefs, p. 608.—Guyot, Tr. des Fiefs, v. 1 ’ 
p.379, 380, 441.—Lacombe, Vo. Banalité, § 7.—Anc. Dénizart, Vo. Banalité, 
p- 271, n° 5.—Gayot, Rép., Vo. Banalité, p. 112.—Idem, Vo. Moulin, 
p. 685.—Cugnet, p. 36.—McCarthy, Vo. Moulin.—Hervé, v. 5, p. 493. 
—Bacquet, Dr. de Jus., c. 29, n° 5.—Despeisses, v. 3, p. 229, n° 7.— 
Charondas, p. 128.—Championniére, p. 700, n° 400, Prop. des eaux.— 
ARRETS ET PRECEDENTS :—Noél vs. Langevin, Q., n° 1121 de 1893, et 
ceux plus haut cités du 2e v. Ed. et Ord. 

E 
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Le Défendeur, de son côté, tenait la position qu’il avait prise 
par sa défense, et disait qu’en ce pays, de même que dans la 
Prévosté et Vicomté de Paris (voir Part. 11, C. P., qui pro- 
hibe la banalité sans titre), le droit de banalité n’était pas le 
même que celui où il existait par la Coutume même et comme 
dérivatif du Droit de Haute Justice, et ne devait pas être étendu 
au-delà du titre qui avait octroyé au seigneur en Canada (voir 
Parrét du Conseil d'Etat, Ed. et Ord., v. 1, p. 266) ; que les 
feudistes, qui reconnaissaient aux seigneurs le droit de faire 
démolir les moulins, ne leur reconnaissaient pas ce droit à 
Pégard des moulins-à-vent, mais simplement à l’égard de ceux 
mus par l’eau, et ce, par la raison, facile à comprendre, que les 
seigneurs réclamaient alors la propriété exclusive des eaux cou- 
rantes ; que les auteurs modernes, tels que Merlin et autres 
( Voir les citations), qui ont écrit sur le sujet, ont fait justice 
de ces anciens feudistes, la plupart aux gages des seigneurs ou 
autrement intéressés, et qu’il serait ridicule de s'appuyer du 
sentiment de ces feudistes, aujourd’hui, que des notions plus 
saines et plus raisonnables ont prévalu quant à la propriété 
des eaux courantes ; que l’art. 71 de la C. de P. prohibait Ja 
banalité, à moins qu’elle ne fut fondée sur titre, et que l’arrêt 
du Conseil d'Etat, qu’on avait cité, enjoignant aux seigneurs 
en Canada de construire des moulins banaux, et sur leur refus 
permettant à tous autres d’en bâtir, était une mesure toute favo- 
rable à de nouveaux colons pauvres et isolés, et non une servi- 
tude onéreuse ( Voir les termes de cet arrét, Ed. et Ord., v. 1, 
p. 266) ; que les arrêts tirés des Ed. et Ord., et les précédents 
cités de nos Cours de justice, s’appliquaient à des moulins con- 
struits pour porter atteinte aa droit de banalité, à une époque 
où il n’entrait au Canada aucun grain étranger, et où l’on ne pou- 
vait moudre que des grains sujets à la banalité ; que les circon- 
stances du pays étaient changées ; que l’agriculture, l’industrie 
et le commerce s’étant développés, il serait souverainement ridi- 
cule de prétendre aujourd’hui que le Bas-Canada serait tenu 
garotté à la merci des seigneurs, attendant leur bon plaisir pour 
pouvoir moudre les grains qui nous venaient du Haut-Canada et 
des Etats de l’Ouest ; que le droit-de banalité ne devait pas s’en- 
tendre de manière à paralyser l’exercice du droit de propriété ; 
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or, que la propriété des eaux courantes résidant dans le rive- 
rain, celui-ci avait droit de s’en servir sans limites ; que he droit 
des seigneurs, sur les cours d’eaux, ne s’étendait pas au-delà 
des besoins de la banalité. Dans le cas particulier, le Défen- 
deur tenait que les eaux en question n’étaient même pas eaux 
courantes, mais simplement eaux vives. 


Le Demandeur résumait sa prétention comme suit : 


Indépendamment de la propriété des eaux, les seigneurs en 
Canada, ayant le droit de banalité, possèdent ce droit dans 
toute l’étendue qu’il avait dans les Coutumes qui le reconnais- 
saient, et par conséquent celui, nécessaire à leur protection, de 
faire démolir les moulins à farine dans l’étendue de leur sei- 
gheurie. Cela étant, la permission accordée au Défendeur de 
construire un moulin, méme non-banal, qu’on aurait pu lui faire 
démolir est une considération valable. 


Le Défendeur résumait sa prétention comme suit : 


Le riverain est propriétaire des eaux courantes, et peut en 
user sans restriction ; l’opinion erronnée, (que ces eaux apparte- 
naient aux seigneurs), était seule le fondement de leur prétention, 
que le droit de banalité comportait avec lui celui d’empêcher de 
construire des moulins ; le droit de banalité n’est pas droit cou- 
tumier en Canada, et doit s’interpréter strictement d’après les 
termes de l’arrêt du Conseil d'Etat de 1686. Conséquemment 
le Défendeur pouvait, en usant de sa propriété, bâtir un moulin 
non-banal sur icelle, et la permission qui lui en a été accordée 
par le seigneur, ne lui a conféré aucun droit additionnel (1). 





(1) Citations du Défendeur, sur la propriété des eaux :—Merlin, Vo. 
Cours d’eau, p. 449, 260, 251, § 3.—Angell, Law of water courses, p. 
10, 11, 12 et 54.—Troplong, v. 1, Traité de la Prescription, n° 145, 
et les notes. — Toullier, v. 3, n° 144. — Ord. de 1669 des eaux et 
ferêts.—Duranton, C. de Droit Civil, v. 3, n° 174, n° 192, n° 205 et 
suiv., et n° 223.—Championnière, Woloski, Revue de Légis., v. 21, 
décembre 1844.—Citations du Défendeur sur le droit de banalité : 
Merlin, Vo. Moulin, p. 425, § 2, 3 et 4.—C.de Paris, art. 71.—Renaul- 
don, Dr. Seig. pp. 376, 77, 78, 79, 80.—Lefebvre de la Planche, Tr. du 
Domaine, p. 18 et suiv.—Fournel, Lois rurales, p. 277.—Pardessus, Tr. 
des Serv., n° 78 et 79,—-Mertin, Q. de Droit, Vo. Cours d’eau, v, 2, ps 99, 
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Sans décider quant a la propriété des eaux courantes, la Cour 
a adopté le principe que le droit de banajité en Canada comporte 
avec lui celui d’empécher l’érection de moulins même non- 
banaux, comme ayant été la jurisprudence suivie en France, et 
constamment dans ce pays.—Voir ci-après le jugement et les 
précédents cités. 


J 


Duvaz, J. :—Si cette question devait aujourd’hui être jugée 
pour la première fois, je renverrais l’action des Demandeurs ; 
mais je me crois lié par une jurisprudence suivie de tout temps 
en ce pays, et qui existait partout en France. Je considère le 
droit de banalité comme un droit purement seigneurial, qui 
appartient au seigneur en tant que propriétaire de fief, et qui ne 
dérive pas du droit de justice et en est indépendant (1). Mais 
cependant la banalité était reconnue en France comme droit de 
justice, et a été constamment considérée comme telle en Canada, 
en sorte que je me crois forcé de me soumettre à une jurispru- 
dence qui a obtenu force de loi, et de concourir dans le jugement 
rendu en faveur des Demandeurs. 


Il est certain toutefois que la question est de la plus haute 
importance, vu les changements survenus dans les circonstances 
du pays ; mais c’est un point qui est plus du domaine de la 
Législature que des Tribunaux. 


à 


Merepitn, J. (2) :—Dans cette instance, nous avons à 
décider si un seigneur censier, en possession d’un droit de bana- 
lité, peut empêcher toute autre personne de construire un moulin 
à farine, dans les limites de sa seigneurie. 


Les faits de la Cause sont comme suit : 


Les propriétaires de la seigneurie de Neuville, par un bail 
emphitéotique portant date du 15 juin 1838, ont concédé au 
Défendeur le droit d’ériger certain moulin à farine dans les 





(1) Henrion de Pensey.—Bouchel.—Guyot, Vo. Banalité, addition de 
Merlin.—Lefebvre de la Planche. 
(2) Ceci est traduit de )’anglais. 
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limites de leur seigneurie, à la condition toutefois de ne pas per- 
mettre à leurs censitaires, non plus qu’aux habitants de certaines 
paroisses circonvoisines de se servir du moulin projeté, et de 
payer une rente annuelle de dix livres courant. Le Défendeur 
a bâti le moulin en contemplation dans ce bail, mais s’est refusé 
de payer trois années de la rente annuelle devenues dues et 
échues le ler avril 1848: ce qui a donné lieu a la présente 
action. Le Défendeur, par son exception péremptoire, pré- 
tend maintenant que les seigncurs de Neuville n’avaient aucun 
droit d’empécher la construction d’un moulin non-banal, que le 
Défendeur aurait jugé a-propos de bâtir sur sa propriété ; que 
le droit qu’on avait prétendu conférer par le bail était illusoire ; 
qu’en effet, le Défendeur n’avait rien acquis par ce bail, et qu’en 
conséquence il doit être annulé par défaut de considération. 


Nous ne pouvons toutefois envisager la question sows ce 
point de vue ; at contraire, nous sommes d’opinion que les 
seigneurs de Neuville, ayant construit des moulins banaux, ont 
droit aux termes de l’Edit de 1686, à la banalité ; et que ce 
droit est aussi étendu et aussi effectif que s’il était accordé aux 
seigneurs par la Coutume de Paris ; et nous sommes aussi d’opi- 
nion que l’un des attributs du droit seigneurial de banalité, est 
le pouvoir d'empêcher l’érection de moulins à farine par qui que 
ce soit, dans l’enclave de la seigneurie. 


Il y a peu de droit seigneurial mieux établi que celui-là, 
M. Le Camus dit: ‘ L’effet de la banalité est qu’en attribuant 
“ Je droit au seigneur, il donne en même temps l’exclusion à 
“* tous les autres ; ainsi, celui qui a banalité de moulin, peut 
‘© empêcher tous les autres de bâtir dans toute l’étendue de son 
“ territoire.” (4e v., Cout. de Paris, p. 1047). Hervé, 6e v., 
p. 493, dit: “ Un troisième effet de la banalité est de donner 
# au seigneur droit d'empêcher de construire d'autres mou- 
“ lins dans les limites de la banalité.” Ferrière, Bacquet, et 
plusieurs autres disent expressément qu’un seigneur, auquel 
appartient le droit de banalité, peut demander la démolition de 
moulins bâtis dans sa seigneurie, sans sa permission. 
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Une foule de citations bien applicables à l'espèce ont été 
faites sur ce point par les savants Conseils des Demandeurs, et 
Yon peut y ajouter les suivantes: Pothier, Coutume d’Orl., 
Introduction au titre des Fiefs, Octvo. Ed., vol. 1, p. 269.— 
Boutaric, p. 385.—Freminville, vol. 11, p. 354.—Ferriére, 
Cout. de Paris, vol. 1, p. 1038. | 


Lors de l’argument de cette Cause, j’observai que la question 
qui nous était soumire, avait été jugée dans les autres Districts ; 
et il est constaté que la Cour du Banc du Roi du District de 
Montréal, le 10 juin 1820, dans une poursuite intentée par la 
Baronne de Longueuil, a ordonné la démolition d’un moulin à 
farine, que le nommé Charles Fréchette avait construit dans la 
Baronie de Longueuil, sans la permission du seigneur. La 
même Cour, le 20 juin 1822, à la poursuite des Messieurs du 
Séminaire de St.-Sulpice, oomme seigneurs de l’Ile de Montréal, 
a ordonné au nommé William Fleming de démolir un moulin 
qu’il avait bâti dans leur seigneurie, sans leur consentement. 
De pareilles décisions ont été données par la Cour du Banc du 
Roi, pour le District des Trois-Rivières, dans la Cause n° 22, 
Munro vs. Lamy, Jugement du 27 janvier 1820, confirmé en 
Appel le 30 avril 1821 ; et dans la Cause n° 3 de De Léry vs. 
Clough, jugée le 26 septembre 1859. 


En addition aux Jugements cités par les savants Conseils des 
Demandeurs comme ayant été rendus dans ce district, j’appelerai 
l’attention à une Cause déjà ancienne, de Couillard vs. Blais, 
dans laquelle la Cour des Plaids Communs, (Court of Com- 
mon Pleas), siégeant à Québec, sur la demande du seigneur 
de la Rivière-du-Loup, a condamné le Défendeur à démolir et 
dénaturer un moulin qu’il avait construit dans cette seigneurie, 
sans permission. Ce Jugement a été confirmé en Appel le 28 
décembre 1777. 


Ces décisions, et les autorités sur lesquelles elles reposent, 
établissent que, sans la permission contenue dans le bail dont la 
validité est maintenant mise en question par le Défendeur, Jes 
Demandeurs auraient le droit de le contraindre de démolir le 
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moulin qu’il a bâti dans enclave de leur seigneurie, et dans ce 
cas, il nous est impossible de dire que le bail, qui confère cette 
permission, est nul par défaut de considération fournie de la part 
des bailleurs. 


Si nous fussions arrivés à une conclusion différente sur ce 
point, qui est le principal de la Cause, nous eussions dû diriger 
notre attention sur cette partie du bail, au moyen de laquelle 
les bailleurs transportent aux preneurs leur droit réel ou pré- 
_ tendu sur certaines sources d’eaux vives mentionnées dans le 
bail ; cette cession est évidemment un accessoire de la permis- 
sion de bâtir un moulin, et non un ingrédient essentiel de l’exer- 
cice de ge droit, et comme nous sommes d’avis que la permission 
de batir est d’elle-méme une considération suffisante pour rendre 
le bail valide, il est inutile de pousser plus loin investigation sur 
ce droit du seigneur dans les sources d’eaux en question. Confor- 
méinent à ces prémices, le Jugement de la Cour devra être, 
déboutant le Défendeur de son exception, et maintenant contre 
lui la demande, avec dépens. 


Le Jugement est comme suit : 


La Cour considérant que par le bail emphitéotique, consenti 
par Edouard Larue, écuyer, seigneur de 5-6ièmes de la sei- 
gneurie de Neuville, tant en son nom que comme fondé de pro- 
curation d’Edouard Narcisse de Lorimier et Adélaïde de Lori- 
mier, en faveur du Défendeur, pardevant Lefebvre, Notaire 
Public, et témoins, le 15 juin 1838; le dit Edouard Larue tant 
en son propre nom qu’au nom des autres co-propriétaires de la 
dite seigneurie, a accordé au dit Défendeur le droit de con- 
struire et exploiter un moulin a farine, et autres moulins dang 
Penclave de la dite seigneurie de Neuville, dont les dits Edouard 
Larue, Edouard Narcisse de Lorimier et Adélaide de Lorimier 
étaient alors seigneurs et propriétaires en possession, avec droit 
de banalité en leur faveur, à Vexclusion du Défendeur et do 
toute autre personne : et considérant de plus que sans la permis. 
sion ainsi accordée au Défendeur par les dits Edouard Larue 
Edouard Narcisse de Lorimier et Adélaïde de Lorimier, le 
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Défendeur n’avait aucun droit d’ériger et exploiter dans l’en- 
clave de la dite seigneurie de Neuville le moulin à farine par 
lui construit, et dont il-est maintenant en possession, et qu’en 
conséquence le Défendeur ne peut étre considéré avoir signé le 
susdit bail et contracté les obligations y mentionnées sans une 
juste cause—déboute le Défendeur de son exception péremptoire 
en droit perpétuelle, et condamne le dit Défendeur à payer aux 
Demandeurs Ia somme de £30-0-0 ct., montant de trois 
années d’arrérages stipulées au dit bail échues le ler avril 1848, 
avec intérêt sur la dite somme à compter dn 16 septembre 1848, 
jusqu’au paiement et les dépens. 


TascHEREAU, 
et Pour les Demandeurs. 


Caron, 
LELizvre gt Ancrrs, pour le Défendeur. 


L’exposé des faits et des arguments de cette Cause est de 
M. A. Souranp. 





SUPERIOR COURT.—QUEBEC. 


Before Bowex, C. J., and Duvaz and Meneprrn, Justices. 


of Vs. 


N° 1515Ç Daniez McCatium,.. . . Plaintiff, 
1850, € Wicriam Pozer,. . . . . . Defendant. 


i 


À Bailiff of the Superior Court,| Un Huissier de la Cour Supé- 
for Lower-Canada, styling himself | rieure, pour le Bas-Canada, qui se 
a Bailiff of the Superior Court, for | qualifie Huissier de la Cour Supé- 
the Circuit of Quebec, does not | rieure, pour le Ctreuit de Québec, 
thereby vitiate his return. ne vicie pas par-là son retour. 


The Bailiff who had effected service of the Writ and Declara- 
tion in this Cause, styled himself, in his return or certificate 
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of service, ‘ Bailiff of the Superior Court for the Circuit of 
Quebec, ” the Defendant took objection to this pretended irre-- 
gularity by means of an exception péremptotre à la forme, by 

which it was alleged that the service of the Writ and Declara-: 
tion, in this Cause made, had not been made by a Bailiff of this 

Court, and that the person making such service, was not qua- 

lified to that effect. 


Judgment dismissing the exception. 
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COUR SUPERIEURE.—QUEBEC. 
Devant Bowen, Juge-en-Chef, Bacquer et Duvaz, Juges. 


N° 660 Ç Atexis DerovusseLte, . . . Demandeur, 
de vs. 
1850. € Antoine BAUDET, . . . .. Défendeur. 


Peut-on se porter caution d’une | Cana party become surety for 
dette qui n’existe pas encore ? a debt not yet in existence ? 

Dana l’espèce, la production; Under th: circumstances of the 
d’un Acte d’Obligation par un tiers | Case, will the production vf a Deed 
en faveur du Demandeur, fait-elle | of Obligation by a third party in 
preuve du prêt y mentionné vis-à- | favor of the Plaintiff, be sufficient 
vis du Défendeur ? | proof of the loan therein men- 

Jugé que le cautionnement tioned, in so far as the Defendant 
donné par une partie, pour une ! is concerned ? 
dette qui n’existe pas encore, ne! Held that the security given by a 
peut profiter au préteur subsé- | party for a debt not yet in exis 
quent, s’il n’est constaté que le ! tence, cannot be of any avail to a 
prêt a été fait sur la foi du cau- | party subsequent:y making a loan, 
tionnement, et que telle conven- unless it be made to appear that 
tion est intervenue directement | the loan was made upon the faith 
entre les parties. of such security, and that there 

Was privity of contract between 
the parties. 


Le Demandeur, par sa déclaration, allègue, que per acte 
authentique devant Noël et un autre, Notaires, le vingtnouf 
r 
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août mil buit cent quarante-huit, le Défendeur, pour les consi- 
dérations énoncées au dit acte, volontairement se porta pleige 
et caution solidaire de Pierre Croteau au paiement de la somme 
decent livres, envers telle personne qui voudrait effectuer le 
prêt de pareille somme an dit Pierre Croteau ; que le Deman- 
deur préta au dit Pierre Croteau, mentionné en lacte pre- 
mièrement mentionné, la dite somme de cent livres courant, 
ainsi qu’il le reconnut par acte devant Guay et un autre, 
Notaires, le 6 mai 1848 ; et qu’en conséquence, le Défendeur 
était devenu caution solidaire du dit Pierre Croteau, 


Le Défendeur plaida à cette action au moyen d’une défense 
au fonds en fait. 


Sur Vissue levée par les plaidoyers, les deux questions posées 
se sont élevées ; et au soutien de la première, les autorités sui- 
vantes furent citées: Pothier, des Obligations, n° 403 ; Dupon- 
ceau, Traité du Cautionnement, n° 36; pages 41 et 42 ; 6 
Toullier, n° 26, page 27. 


Quant à la seconde, il fut dit que la production de l’Acte 
d’Obligation faisait preuve du prêt, parce qu’il y est dit que la 
somme réclamée avait été payée par-devant les Notaires. — 
Pothier, des Obligations, n° 738 ; 8 Toullier, n° 184. 


Il fut argué de la part du Défendeur qu’il n’y avait pas de 
lien, privity of contract, entre le Demandeur et le Défendeur ; 
qu’il aurait dû y avoir un transport par Croteau à Derousselle ; 
et enfin, qu’il n'apparaissait nullement que le prêt eût été fait 
sur la foi du cautionnement. 


. La Cour, adoptant argument du Défendeur, renvoya l’ac- 
tion du Demandeur sans faire droit quant aux deux questions 
posées en tête de ce rapport. . 


Le Jugement est comme suit : | 


La Cour vu les plaidoyers et la preuve de record, et après 
avoir entendu les parties par leurs avocats respectifs sur les 
mérites, et sur le tout mûrement délibéré ; considérant que la 
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somme de cent livres courant, avancée par le Demahdeur au 
nommé Pierre Croteau, et pour laquelle le dit Pierre Croteau a 
souscrit en faveur du Demandeur I’ Acte d’Obligation du six mai 
mil huit cent quarante-huit, devant Germain Guay et collègue, 
Notaires Publics, n’a pas été avancée sur la foi du cautionné- 
ment allégué avoir été donné par le Défendeur, par l’Acte fait 
et passé le vingt-neuf avril mil huit cent quarante-huit, devant 
Noël et collègue, Notaires Publics, à Pierre Croteau ; et con- 
sidérant en outre qu’il n’est intervenu, entre le Demandeur et le 
Défendeur, contrat ou convention sur le prêt fait par le Deman- 
deur au dit Pierre Croteau—déboute le Demandeur de son 
action, avec dépens, etc. 


COUR SUPERIEURE.—QUEBEC. 


Devant Bowen, Juge-en-Chef, Bacquer et Merxpitn, 


Juges. 
N° 498 ( Ducnesnay er autres, Demrs., ve. Beparp, Déf. 
de et 
1850. À Borssrau, ....... cet eee Intervenant. 


L’exécuteur testamentaire peut-il Can a testamentary executor 
porter l’action hypothécaire ? bring an bypothecary action ? 

Jugé qu’une servitude, de la na- | Held that a right of servitude, 
ture d’une servitude urbaine, n’est | being a servitude urbaine, is not 
pas susceptible d’hypothèque. susceptible of hypothecation.. 


Dans cette Cause, les Demandeurs, er leur qualité d’exécu- 
teurs testamentaires de feu Dame Gabriel Elzéar Taschereau, 
avaient intenté une action hypothécaire contre le Défendeur 
Bédard, comme détenteur d’un immeuble qu'il avait acquis 
d’Ant. N. Juchereau Duchesnay, alléguant dans leur action 
que, dés 1836, le dit Duchesnay avait consenti une Obligation 
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en faveur de la Dame Taschereau, et hypothéqué généralement 
tous ses biens, et notamment limmeuble acquis par Bédard en 
1839. L’action était portée après l’an et jouf de l’exécution. 


La sorte de propriété, que les Demandeurs prétendaient être 
sujette au droit d’hypothèque, consistait en un certain droit de 
servitude, accordé au dit Bédard par le dit Duchesnay ; celui 
de prendre de l’eau dans la rivière Beauport, pour la conduire 
sur son propre terrain et Vy appliquer à l'exploitation d’un 
moulin d’une dimension convenue. Cette servitude avait été 
accordée par le dit A. N. J. Duchesnay au dit Bédard, par un 
Acte en date du 19 janvier 1839, moyennant une rente consti- 
tuée de £50 courant. 


Ce droit est défini au dit Acte dans les termes suivants: “ Le 
* droit et privilége de se servir de l’eau de la Rivière Beauport, 
‘€ dite aussi la Rivière du Moulin de Beauport, de laquelle le 
dit Antoine Narcisse Juchereau Duchesnay est propriétaire, 
pour faire tourner, marcher et travailler un moulin à farine, 
un moulin à barley et à moudre de l’avoine et faire du gruau, 
avec la réserve que ce privilége de l’eau ne s'étendra que sur 
la partie de Ja dite Rivière Beauport qui passe au-devant des 
terres ou lopins de terre que le dit Bédard a acquis des Sieurs 
Pierre Filiau, Jacques Filiau et Jacques Parent, sur laquelle 
‘ partie de la dite Rivière de Beauport le dit Bédard pourra 
exercer tous les droits et priviléges du dit Antoine Narcisse 
‘© Juchereau Duchesnay, seigneur du dit lieu, pour l’objet des 
‘ moulins sur les susdits lots de terre, etc., etc. 


6¢ 
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Duchesnay avait transporté la rente annuelle à lui due par 
Bédard, à Boisseau, l’Intervenant, par Acte en date du 8 mars 
1839. 


En vertu de ce transport, Boisseau poursuivait personnelle- 
ment Bédard pour quatre années d’arrérages de la rente consti- 
tuée, et ce dernier, troublé hypothécairement par les Deman- 
deurs en cette Cause, comme il est dit ci-dessus, lui opposait 
l’exvception de garantie. 
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* Pour se soustraire à l’action des Demandeurs et à l’action de 
Boisseau, Bédard s’était empressé de délaisser en justice le droit 
de servitude décrit plus haut. 


C’est sous ces circonstances que Boisseau intervint dans la 
Cause. 


Par son intervention, il alléguait la cession à lui faite par 
Duchesnay de la créance contre Bédard, l'institution de son 
action contre ce dernier, et la dénonciation qu’il lui avait faite de 
l’action hypothécaire des Demandeurs ; collusion entre les De- 
mandeurs et le Défendeur, dans la vue de faire perdre à lInter- 
venant sa créance ; l’inhabilité des Demandeurs, en leur qualité 
d’exécuteurs testamentaires, pour suivre une action réelle, et par 
conséquent une action hypothécaire ; la proposition de droit, que 
Je droit acquis par Bédard, étant un droit de servitude créé en 
faveur d’un immeuble en particulier, lequel serait d’aucune valeur 
séparé de cet immeuble, n’était pas susceptible d’hypothéque ; et 
la conclusion de cette intervention était que Île délaissement fait 
par le Défendeur fut mis de côté, et l’action des Demandeurs 
déboutée. 


Les deux principales questions, soumises à la Cour en cette 
instance, étaient celles-ci : 


1° L'action hypothécaire est-elle une action réelle, et peut-e 
elle être portée par l’exécuteur testamentaire ? 


2° Un droit de servitude, de la nature de celui décrit plus 
haut, est-il susceptible d’hypothèque ? 

Les Demandeurs et le Défendeur soutenaient l’affirmative, et 
PIntervenant tenait pour la négative. 


A l'appui de leurs prétentions, les Demandeurs et le Défen- 
deur citèrent les autorités annotées au bas de la page (1). 





——e__ 


Autorilés citées par les Demandeurs et le Défendeur sur ce que certaines 
servitudes sont susceptibles d’hypothèque. 


(1) Troplong, v. 2, Tr. des Hyp., n° 401, 402. (Lacon 
les parties roulait sur la nature de servitude, dans P'espère partie 
Pothier, v. 8, Tit. 20, n° 21.—Basnage, Hyp, p- 26, 30, 31 et 79 
Nouv. Dén., Vo. Hyp., v. 9, p. 745, 774.—Persil, v1, Ré ". 


509, sur l’art. 2166.—Greni €. Hyp., p. 
se » sur eat 2166.—Grenjer, v. 1, Hyp., p. 517, n° 151.—Despeisacs, 








e 


46 


L’Intervenant insistait surtout sur la distinction à faire entre 
certaines servitudes, dites servitudes rurales, susceptibles d’hypo- 
thèque, et d’autres servitudes dites servitudes urbuines, et non 
susceptibles d’hypothéques, et prétendait que la servitude en 
question était de cette dernière espèce. El cita sur les deux points 
les autorités énumérées en la note qui se trouve au bas de la 
page (1). 

Quoique le président de la Cour, en délivrant le Jugement, 
ait déclaré que les deux moyens invoqués par l’Intervenant 


devaient prévaloir, néanmoins il appert par les motifs du Juge- 
ment même, que le second point seul a été décidé. 


Le jugement est dans les termes suivants : 


La Cour ayant entendu les parties, par leur Procureur, sur le 


mérite de l’Intervention filée en cette Cause par le dit Pierre 


Boisseau, examiné les procédures et la preuve de record, et sur 
le tout mûürement délibéré ; considérant que les droits que le 
Défendeur avait acquis d'Antoine Juchereau Duchesnay, par 
l’Acte du dix-neuf janvier mil huit cent trente-neuf, passé devant 
Panet et son confrère, Notaires, ne pouvaient pas être hypothé- 
qués de la manière mentionnée en la Déclaration du Demandeur, 
filée en cette Cause, et n’ont pas de fait été hypothéqués, dé- 
élare que l’acte de délaissement filé en cette Cause le cing inai 
mil huit cent quarante-sept, par le dit Simon Bédard le Défen- 
deur en cette Cause, a été fait par le dit Simon Bédard sans cause 
suffisante, et est entièrement nul et de nul effet quant au dit 
Pierre Boisseau ; et la Cour considérant que l’action du dit. 
Demandeur contre le dit Défendeur est, pour les causes susdites, 
non fondée, renvoie Ja dite action et condamne les Demandeurs 





Autorités citées por PIntervenant sur le droit de Perécuteur testamentaire 
de porter l’action hypolhécaire. 


(1) Pothier, Œuv. Posth., v. 2, p. 367.—Cout. de Paris, art. 997.— 
Ferrière, v. 2, p. 280.—Guyot, Rép., Vo. Exéc. Test., p. 161, § 4, p. 162. : 
—Pothier, Œuv. Posth., v. 1, p. 434, art. ler.—(Sur ce que la servitude 
urbaine n’est pas susceptible d’hypothèque).— Pardessus, Tr. des Servitudes, 
p- 8 et 9, n° 6.—Solon, p. 87 et 38, n° 2.—Troplong, Tr. des Hyp., v. 2, 
n° 401, 402, 403.—Toullier, v. 3, n° 571.—Domat, v. 1, p. 116, n° 14. 
—Anc. Dén., Vo. Servitude, p. 531, n° 45, | 
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en leur dite qualité et le dit Défendeur, conjointement et soli- 
dairement, à payer au dit Pierre Boisseau les frais de la dite 


Intervention et de la contestation levée sur icelle. 


TascuEergav J.:T., pour les Demandeurs. 
' Caron er BaicLainGf, pour le Défendeur. 
Cuasor et DELAGRAvE, pour l’Intervenant, 


SUPERIOR COURT.—QUEBEC. 


Before Bowen, Chief-Justice, and Duvaz and Merenira, 
Justices. 


of 
1849. 


and 


N° 1856 3 LasreQue, Demandeur, vs. Bouourr, Défendeur, 


Arcy. Firury, Oppte., et A. A. Marcoux, Oppt. 


ne À 


Held that a married woman can 
claim the value of an immoveable 
property, sold upon the represen. 
tatives of her husband, such pro- 
perty having been given to her 
during the community, notwith- 
standing the clause of ameublisse. 
ment be in the contract of mar- 
riage, provided there is a stipula- 
tion in the contract of marriage 
that the wife may renounce to the 
community, and take back what- 
ever she brought to it, and not- 
withstanding the contract of mar- 
riage, executed previously to the 
coming: into force of the 4 Vict. 
Cap. 30, was never registered, 
the claim of the wife io such 
case, being rather in the nature of 
a right of property than in the 
nature of an hypotheeary right. 


Jugé qu’une femme mariée pect 
réclamer la valeur d’un immeuble 
vendu sir la succession de son 
mari, qui serait advenu ala femme 
pendant la communauté, nonob- 
staut la clause d’ameublissement, 
si la femme a stipulé, qu’arrivant 
la dissolution de communanté, elle 
pourrait reprendre ce qu'elle justi- 
fierait avoir apporté, et nonobstant 
que son contrat de mariage, anté- 
rieur à l’Ordonnance de la 4 Vic., 
Chap. 30, n’ait pas été enrégistré, 
la réclamation de la femme en 
pareil cas étant plutôt de la nature 
d’un droit de propriété que d’un 
droit d’hypothèque. - 


The facts of this Case are as follows : 
One Archange Fleury, on or about the Sth day of April 14844, 


was married to one Pierre Couture, and by 


their contrat uf 
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marriage (dated 5th April 1826), it was stipulated that the said 
Archange Fleury, on the dissolution of the community, could 
renounce to the same, and then demand and take whatever she 
‘should justify to have received by will, gift, or otherwise. During 
this community, (on or about the 23rd of November 1836), one 
Julien Fleury and his wife made a donation inter vivos to their 
daughter, the said Archange Fleury, of a certain immoveable 

 prpperty, being the one seized and suld in this Cause. The 
- contract of marriage and the deed of donation were never regis- 
tered. Another fact to be noticed was that the said contract of 
marriage contained a clause of ameublissement. 


Subsequently, the said Pierre Couture having departed this 
life, the said Archange Fleury renounced the said community. 


In the mean time, the immoveable property so given to the 
said Archange Fleury, had passed from the hands of the said 
Pierre Couture, her husband, into the hands of his children, 
his representatives, and was seized and sold upon them. 


’ Under these circumstances, the said Archange Fleury filed 
her Opposition afin de conserver, alledging the above facts, 
and claimed the whole of the proceeds of the immoveables à titre 
de reprises. 


The Prothonetary, in his draft of the Report of Distribution 
and Collocation, had collocated one André Amable Marcoux 
for the amount of an Obligation by the said Pierre Couture, 
dated 5th February 1844, duly registered, and that in prefe- 
rence to the said Archange Fleury, claiming in virtue of her 
contract of marriage of 1826.—This order of collocation was 
apparently adopted by the Prothonotary, on the assumption that 
the said Archange Fleury had lost her claim, by want of regis- 
tration. In consequence of this, the said Archange Fleury con- 
tested the collocation of the said A. A. Marcoux upon the 
grounds stated in the Judgment hereinafter given, namely, that 
the claim of the said Archange Fleury being in relation to 
the ownership of a real estate, need not be registered ; and 
also upon the fact that such claim being founded upon a contract 
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of marriage anterior to the coming info effect of the Registry 
Ordinance, 4 Vic., Cap. 80, the registration of such contract of 
marriage was not required to preserve the rights of the wife. 


The Court does not appear to have determined the latter point, 
or to have gone so far; but seems tu have limited its decision 
to the registration of deeds relative to the right of property, 
droit de proprieté. 


The Court of our Lady the Queen, now here, having seen 
and examined the evidence adduced, and the proceedings had 
and of record in this Cause, and more particularly the contract 
of marriage between Pierre Couture and Archange Fleury, 
before Ruel and another, Public Notaries, the 5th day of August 
1826 ; and also the deed of donation by Julien Fleury and Per- 
pétue Thibault, his wife, to Archange Fleury, before Turgeon 
and another, Public Notaries, the 21st day of November 1836, 
and having heard the parties, by their Counsel respectively, 
upon the contestation in this Cause filed by the said Archange 
Fleury to the ninth and tenth paragraphs of the Report of Dis- 
tribution N° 1, in this Cause filed on the 5th day of July now 
last past, (1830),. and upon the whole maturely deliberated ; 
considering that the right vested in the said Archange Fleury. 
in relation to the real estate described in her Opposition afin de 
conserver in this cause filed, and sold under the Writ of execu- 
tion in this Cause issued, on the 9th day of November 1849, 
was not a mere privilege, or hypothecary right, or claim affecting 
the said real estate, but was a right, which vested in the said 
Archange Fleury, the ownership, droit de propriété, of the said 
real estate ; considering also that the said right of ownership in 
relation to the said real estate was vested in the said Archange 
Fleury, under and by virtue of deeds executed before the coming 
into effect of the Provincial Ordinance, 4 Vic., Cap. 30, to wit ; 
under and by virtue of the deed of donation and of the contract 
of marriage by the said Archange Fleury, in this Cause filed, as 
her Exhibits N° 1 and 3 respectively ; considering also that 
the said title deeds of the said Archange Fleury to the said real 


estate were not, as such, subject to the formality of registration : 
G | 
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It is, in consequence, considered and adjudged that the said con. 
testation be, and the same is hereby maintained in respect of the 
collocation in favor of the Reverend André Amable. Marcoux, 
and it is ordered that the said Report be amended accordingly, 
the whole with costs. 


LANGEVIN F.-X., for Marcoux. ; 
GavuTHIER AND Lemieux, for Archange Fleury. 


BANC DE LA REINE. 
‘lw APPEL. € DISTRICT DE QUEBEC. 


Vs. 


Guey, Appelant, Demandeur en Cour Supérieure, 
1851 
CHouinanrp, Intimé, Défendeur en Cour Supérieure. 


mens 


. 9 
Jugé que la dation en paiement | Held that the dation en paiement, 
produit des lods et ventes, et que | datio im solutum, gives rise to the 
dans l’espèce, l’acte dont est ques- | right of lods ef ventes, and that in 
tion, est une dation en paiement, | the case submitted, the deed con- 
et non un abandonnement. tains a dation en paiement, and 
not an abandonnement. ù 


Le Demandeur, Appelant, poursuivit le Défendeur, :Intimé, 
en la Cour Supérieure à Québec, pour la somme de £116 10s., 
montant de lods et ventes que l’Appelant prétendait lui être dû 
par l’Intimé sur l’acquisition qu'il avait faite de divers immeu- 
bles dans les censives et mouvances de l’Appelant, suivant un 
certain acte du ler septembre 1849. 


À cette action, l’Intimé plaida en substance : que cet acte 
n’était point un acte équipollent à vente, telle que la dation en 
paiement, mais un simple abandon ou abandonnement, qui ne lui 
avait conféré aucun droit de propriété, mais qui l’avait seule- 
ment constitué le procureur et l’agent de Joseph J. Lafleur, pour 
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vendre les dits immeubles, et en appliquer le produit au paie- 
ment des créanciers du dit Joseph J. Lafleur, alléguant être, lui, 
le dit Julien Chouinard, son seul et unique créancier. 


La contestation étant liée, et la question de fait ne présentant 
aucune difficulté, les parties soumirent à la Cour Supérieure la 
simple question de droit suivante : 


Ou—“ L’acte du ler septembre 1849, susmentionné, est un 
acte équipollent à vente, telle que la dation en paiement, et 
dans ce cas il produit lods et ventes : ” 


Où—“ Cet acte n’est qu’un simple abandon ou abandonne- 
ment, et alors il ne produit point de lods et ventes. ?? 


La Cour Supérieure, adoptant cette dernière opinion, et moti- 
vant son jugement d’après icelle, débouta l’Appelant de sa 
demande, le 24 septembre 1850. 


C'était de ce jugement dont il y avait Appel. 


Les parties soumirent de nouveau la même question à la 
Cour d Appel. 


L’Appelant, de son côté, soutint que lacte en question était 
une dation en paiement, un acte équipollent à vente, et qui devait 
nécessairement produire des lods et ventes. I] convient, disait-il, 
d'examiner d’abord ce que c’est que la dation en paiement, et ce 
que c’est que l’acte d’abandon ; puis après avoir transcrit l’acte 
dans son entier, y appliquer ensuite les règles du Droit. 


Guyot, Rép., Vo. Abandonnement, définit ce contrat comme 
suit: ( On appelle contrat d’abandonnement, l’acte par lequel 
‘un débiteur cède et abandonne ses biens à ses créanciers pour 
qu’ils les vendent, et que le prix s’en distribue entre eux 
“ selon le droit de chacuu en particulier. S’il n’était point dit, 
‘ dans le contrat d’abandonnement, que les biens abandonnés 
‘ seront vendus par les créanciers, cet acte serait considéré 
‘ comme une vente pure et simple, faite par le débiteur à ses 
“ créanciers ; mais cette condition fait qu’on ne regarde ceux-ci 
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‘ que comme mandataires auxquels le débiteur a donné pouvoir 
‘ d’aliéner ses biens.—Il faut tirer de là deux conséquences : 
‘ Pune, que les créanciers n’étant pas acquéreurs, il n’est point 
‘ dû de droit de centième denier, ni de lods et ventes ; l’autre, 
‘ que le débiteur n’ayant pas perdu sa propriété, il peut, jus- 
‘ qu’au moment de l’adjudication, reprendre ses biens en payant 
‘* ses créanciers. ”’ 


Le même auteur (Guyot) définit, comme suit, la dation en 
paiement : ‘* La dation en paiement est en général un contrat 
“ qui est l’équivalent d’une véritable vente, suivant la loi 4, 
‘ Cod. de evictionibus : en effet, tout ce qui est essentiel à 
‘ une vente s’y rencontre : le consentement, la chose et le prix. 
‘ Aussi la dafion d’héritage en paiement produit des lods et 
‘ ventes. ” 


L’Appelant tenait pour admis que la dation en paiement pro- 
duit des lods et ventes ; que l’acte d’abandonnement n’en pro- 
duit pas. 


[Comme il s’agit en cette Cause d’une question d’interpréta- 
tion, nous transcrirons les principales clauses de cet acte.] 


Pardevant les Notaires . ......, » furents présents Joseph. — 
Jérôme Lafleur..... et Julien Chouinard . .... , lesquelles 
parties ont fait les déclarations, accords et conventions qui: 
suivent, c’est à savoir: Attendu que le dit Joseph Lafleur doit 
au dit Julien Chouinard la somme de £500 du cours actuel, 
étant le montant de l’Obligation qu’il lui a consentie, en pré- 
sence d’Edouard Glackemeyer et son confrère, Notaires, à 
Québec, le 19 novembre 1842, enregistrée aux Trois-Rivières, 
le 30 novembre de la même année, et la somme de £223 pour 
les intérêts échus sur la dite Obligation depuis sa date jusqu’à 
ce jour ; et de plus, la somme de £525 du cours actuel, pour 
valeur reçue en marchandises et effets vendus et livrés par le dit 
créancier au dit débiteur, dès avant ces présentes, étant balance 
de compte depuis la date de la dite Obligation, réglée ce jour 
‘entre les dites parties, ainsi qu’elles le reconnaissent et sont con- 
tentes et satisfaites. 
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Et attendu que le dit Joseph Lafleur, se trouvant dans lim. 
possibilité de payer sa dite dette au dit Julien Chouinard, il lui 
a offert de lui abandonner, céder et transporter en paiement (1} 
son fonds de magasin, toutes les dettes qui lui sont dues, la 
moitié de sa récolte et les biens immeubles ci-après désignés, ce 
que le dit sieur Chouinard est convenu d’accepter. 


_ En conséquence, par ces présentes, le dit Joseph Lafleur cède, 
transporte et abandonne, dès ce jour et à toujours, au dit sieur 
Julien Chouinard, ce acceptant, cessionnaire pour lui, ses hoirs 
et ayant cause (2) : 


1° Toutes ses mnarchandises, effets et autres choses composant 
son fonds de commerce, en quoi qu’ils puissent consister et en 
quelques lieux qu’ils se trouvent situés, et que le dit sieur Lafleur 
s’oblige livrer au dit sieur Chouinard, à Québec, à sa première 
demande. 


2° Toutes les dettes qui sont dues au dit sieur Lafleur soit 
par comptes, billets, obligations ou de toute autre manière, le 
dit sieur Laflaur s’obligeant livrer au dit Julien Chouinard, à sa 
première demande, ses livres de comptes, billets, obligations et 
autres documents et pièces justificatives des dites dettes, avec 
droit au dit Julien Chouinard de se servir de son nom, dans 
toutes les démarches ou poursuites qu’il jugera à propos de faire 
pour recouvrer les dites dettes. 


3° La moitié de la récolte du dit sieur Lafleur, à prendre 
dans la grange, le grain battu et vanné. 


4° Les immeubles ci-après décrits que le dit sieur Lafleur 
abandonne et transporte au dit Julien Chouinard, et afin qu’il 
puisse les vendre et en disposer pour son profit et avantage, et le 
produit devant passer en déduction de la dite dette (3). 


à 


, Observations de I? Appelant sur cet acte. 
(1) Datio in solatum. , ; ’ 
D Et non pour distribuer entre les créanciers de Lafleur. 
(3) Ici commence Ja simulation et la frande: « En déducti 
dette. ” Non, c’est en paiement de sa dette qu’il fallait dite, Com a 
est dit plus haut, et comme il appert plus bas par la Quittance générale. 


54 


Savoir :—(Suif la description de sept lots de terre). 


Déclare le dit sieur Joseph Lafleur que tous les dits terrains 
sont situés en le domaine de Barthélemy-Augustus-Conrad 
Gugy, écuyer, et envers lui chargés de cens et rentes et autres 
droits seigneuriaux, dont il ignore le montant, mais dont les.dits 
terrains sont quittes jusqu’a Pannée courante. 


Et en considération du dit transport et abandon, le dit Julien. 
Chouinard tient quitte et décharge le dit Joseph Lafleur de la 
dette qu’il lui doit comme ci-dessus, et de toutes autres demandes 
et réclamations généralement quelconques, qu’il peut lui devoir 
jusqu’à ce jour, et dont quittance générale (1), étant néan- 
moins convenu entre les dites parties que la présente quittance 
ne vaudra en faveur du dit Joseph Lafleur qu’en autant qu’il 
exécutera fidèlement les obligations contractées par lui par ces 
présentes, et que les dites terres et terrains ci-dessus akandon- 
nés ne sont grevés,d’aucunes autres charges ou hypothèques que 
celles mentionnées en ces présentes, et qu’au contraire le dit 
sieur Chouinard demeurera en tous ses droits, priviléges et 
hypothèques résultant de sa dite obligation ci-dessus citée, tous 
lesquels priviléges et hypothèques, au dit cas, il se réserve sans 
novation. | 


Et aux fins de mettre à exécution l'intention des parties en: 
ces présentes, et attendu que les dites terres ne sont pas absolu- 
ment aliénées (2), mais simplement abandonnées, afin que le 
dit sieur Chouinard puisse les vendre et en percevoir le produit 
en déduction de sa créance ; lui, le dit Joseph Lafleur, autorise 
le dit Julien Chouinard à prendre possession immédiatement de 


Observations de l’Appelant sur cet acte. 

(1) Voilà bien la dation en paiement, la cesssion pour demeurer quitte ; 
voila bien le prix de vente, £1348, montant de la dette de Chouinard. 
Si c’eût été un acte d’abandon, c’était bien le lieu de dire que cette 
cession était faite, pour les immeubles être vendus, et le produit en être 
distribué. La partie substantielle de la transaction se trouve dans ceétte 
clause. 

(2) Il est incorrect de dire qu’elles ne soiest pas aliénéss. Lafleur a 
une quittance générale ; Chouinard a is propriété de ces. biens. Ce con- : 
sidéraat est contredit par ce qui précède et par ce qui suit. 
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tuutes les dites terres et terrains, et d’en percevoir les revenus 
pour son propre profit et avantage (1), sans être obligé d’en 
tenir aucun compte à qui que ce soit, comme aussi de louer ou 
vendre ou autrement disposer des dites terres comme bon lui 
semblera à telles personnes ou personne, et moyennant tels prix, 
charges, clauses et conditions qu’il avisera, recevoir le prix des 
dits baux ou vente, et en faire et disposer comme bon lui sem- 
blera, et de faire, exécuter et signer tous baux, contrats de vente 
ou autres actes requis ou nécessaires, sans que la présence du 
dit sieur Lafleur soit nécessaire, et sans qu’il soit nécessaire de 
- plus ample ou autre autorité de sa part. ” 


L’Appelant soutenait enfin que les motifs du Jugement de la 
Cour Inférieure sont fautifs en ce qu’ils omettent de mentionner 
la cession comme ayant été faite en paiement d’une dette spé- 
cifique, la somme de £1358, la quittance générale, le droit de 
jouir, verdre ou autrement aliéner sans rendre compte, l’absence 
de toute obligatioh absolue de vendre pour payer les dettes, con- 
dition essentielle de l’abandon : il soutenait qu’ils sont fautifs, 
parce qu’ils allèguent erronément que Julien Chouinard est 
autorisé à vendre et à en retenir le prix en paiement, tandis 

" qu’äu contraire la quittance générale est donnée et accordée du 
jour de la passation de l’acte, et que le dit Chouinard peut 
vendre, bailler ou donner, sans rendre compte des revenus et du 
prix. 

A l’appui de ses prétentions, l’Appelant cita les autorités qui 
se trouvent au bas de la page (2). 





Observations de ? Appelant sur cet acte. 


(1) Que manque-t-il dans cette clause qui ne soit da essence du droit 
de propriété, possession immédiate, perception des revenus au profit de 
l'acquéreur sans être tenu d’en rendre compte, droit de louer, de vendre 
(non pas obligation de vendre) aux conditions et aux prix qu’il voudra, 
(non pas de vendre pour distribuer), ou d’en disposer autrement, donc 
aire don gratuit de la propriété, s’il le voulait. Chouinard aurait-il eu 
plus de droit, s’il eût acquis la propriété par un acte de vente? Dans 
acte d’abandon, le débifeur peut payer et reprendre ses biens : Lafleur 
pourrait-il contraindre Chouinard à lui remettre ses biens 7—Non. 


Autorités citées par lAppelant. 
(2) Pocquet de Livoniére, p. 184, chap. 5, et p. 186.—Argou, p. 164. 
Prévot de la Jannès, ‘p. OAL. Prudhomme, p- 260, 262, 71, #72, 273 
274, 275, 276.—Gnyot, Tr. des Fiefs, v. 3, p. 350, 351, 352, 353, 354° 
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De son côté, l’Intimé appuiait ses prétentions des arguments 
qui suivent : 


‘ L’Intimé était le seul marchand qui Avait fourni à Lafleur 
les marchandises et effets formant le fonds de commerce du dit 
Lafleur, daus la dite paroisse de St.-Léon. A cette époque, 
savoir, le ler septembre 1849, le dit Lafleur était obéré, insol- 
vable et incapable de payer ses dettes. Pour se libérer envers 


Pintimé, il lui abandonna tous ses biens. ” 
' 


‘ Dans cet acte, il est déclaré—qu’attendu que les dites 
terres ne sont pas absolument aliénées, mais simplement aban- 
données, afin que l’Intimé pôt les vendre et en percevoir le 
produit en déduction de sa créance, le dit Lafleur autorise 
Pintimé à prendre. possession de toutes les dites terres et de les 
vendre, ou de les affermer, comme bon lui semblerait. ” 


‘€ [Immédiatement après la passation de cet acte, l’Intimé 
autorisa un Notaire sur les lieux à vendre les dites terres, les fit 
annoncer en vente aux portes des églises des paroisses environ- 
nantes, et il les fit aussi annoncer en vente dans divers papiers- 
nouvelles et notamment dans le Canadien depuis le 19 sep- 
tembre 1849 jusqu’après l'institution de l’action en cette cause ; 
et prit tous les moyens possibles pour disposer des dits immeu- 
bles; mais le peu de valeur des terres dans cette partie du district 
des Trois-Rivières, pendant cette période, ne permit pas d’en 
disposer à quelque bas prix que ce fût. ” 


‘© Affectant de voir une vente ou un abandon ordinaire dans 
le dit acte du ler septembre 1549, lAppelant poursuivit l’In- 
timé pour £116 10 0, montant des lods et ventes sur la dite 
somme de £1398 0 O courant, qu’il allègue être le prix des 
dits sept terrains qu’il dit être situés dans les fiefs Gros-Bois et 
Grand-Pré dont il se dit propriétaire. ” 


‘“_ A cette action l’Intimé opposa que l’abandonnement fait par 
Lafleur, son débiteur obéré, ne pouvait produire de droits. Cet 
abandonnement des immeubles n’était fait au créancier, auquel 
ils n’appartenaient pas propriétairemeut, mais seulement pour les 
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vendre ; que lui, dit Intimé, n’avait jamais eu intention de garder 
les dits immeubles, mais qu’en conformité à l’esprit et à l’intention 
du dit acte il avait pris tous les moyens possibles de les vendre, 
et qu’il espérait d’un jour à l’autre pouvoir en dispoger ; que tout 
ce que l’Intimé avait reçu de Lafleur, qui lui avait abandonné 
tout ce qu’il possédait, sauf la moitié de sa récolte pour nourris 
sa famille pendant Vhiver suivant, ne valait pas plus de £507 
courant, pendant que sa créance était de lg dite somme de 
£1398. | ° 


“© L’Appelant répliqua généralement, et la preuve que les 
parties firent ensuite, établit tous ces faits de la manière la plus 
claire,, de sorte que la seule question en cette cause se réduisait à 
celle-ci : l’abandonnement fait par un débiteur obéré à ses créan- 
ciers produit-il des droits ? La Cour Supérieure, par son Juge- 
ment, dont l’Appelant a interjeté Appel, déclara, comme il avait 
déjà été fait précédemment, qu’un tel contrat n’en produisait 
pas. ?? 


1 


L’Intimé cita à-peu-près les mêmes autorités que celles citées 
par PAppelant, en en fesant l’application à Pacte en question, 
comme si cet acte était un acte d’abandonnement. 


En effet, toute la question entre les parties roule sur la qua-. 
lité et la nature de cet acte. 


L’Appelant cita, en outre, une décision rendue à Québec, 
dans la Cour du B. R., Terme Inférieur, confirmée dans la 
ci-devant Cour du B. R., Terme Supérieur, sur une transac- 
tion qu’il prétend être de la même nature, où les lods et ventes 
ont été refusés. C’est la Cause de Larue vs. Chouinard (1). 


Stuart, Juge-en-Chef, dit en substance : 


La question que la Cour a à décider est de savoir si l’acte 
intervenu entre Chouinard et Laflear, et sur lequel PA ppalart 
se fonde pour réclamer des lods et ventes, est une dati en 
—_—_ 


(1) Dans ce cas, l’on prétend qu’il y avait on délai fé pour la vente, 
H 
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paiement, datio in solutum, équipollent à vente, et par consé- 
quent un acte produisant des lods et ventes, ou au contraire si 
cet acte est un simple abandonnement fait à des créanciers, dans 
la vue seule de vendre les immeubles du débiteur et d’en distri- 
buer le prix. La première partie de cet acte contient évidem- 
ment les stipulations d’une dation en paiement ; l’objet de la 
cession est d’obtenir une quittance générale, et cette cession est 
faite en termes exprès à Chouinard, ses hoirs et ayans cause à 

perpétuité. Dans la seconde partie de l’acte, Lafleur -obtient 
une quittance générale et absolue, ce qui diffère du caractère 
de l’abandonnement où le paiement ne se fait qu’à compte de la 
dette. Quant à la clause où il est dit que le produit des biens 
cédés sera appliqué en déduction de la créance de Chouinard, la 
seule interprétation raisonnable à donner, c’est que si le produit 
de ces biens excédait la créance de Chouinard, il en serait tenu 
compte à Lafleur. A cause de la faculté qu’a Chouinard de dis- 
poser des dits biens comme bon lui semblera, et attendu surtout 
qu’aucun temps n’est fixé, pendant Jequel Chouinard devra 
vendre, le Jugement de la Cour Inférieure doit étre renversé. 
S’il en était autrement, Chovinard n’étant pas obligé de vendre 
dans un temps donné, le seigneur pourrait être privé à perpé- 
tuité de ses droits de lods et ventes. Comme la cession contient 
Paliération de meubles et immeubles, et que la valeur respective 
de ces biens n’est pas suffisamment constatée, il sera nécessaire 
de faire procéder à une ventilation devant la Cour Supérieure, 
pour établir le quantum des lods et ventes, à moins que les 
parties ne règlent cette question de cunsentement. 


Le Jugement de la Cour Supérieure est comme suit : 


Présents :—Dcvat et Baequrt, Juges. 


“ T.a Cour, considérant que l’acte consenti par Joseph-Jérôme 
Lafleur au dit Julien Chouinard, le Défendeur, devant Edouard 
Glackemeyer et collègue, Notaires publics, le ler septembre 
1849, et sur lequel le dit B. C. A. Gugy, le Demandeur, 
réclame des lods et ventes, n’est ni un acte de vente, ni équi- 
pollent à vente, mais est un acte d’abandon fait par le dit Joseph 
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J. Lafleur au Défendeur, son créancier, autorisant le dit Défen- 
deur à vendre les dits biens et à en retenir le prix de vente en 
patement du montant dû au dit Défendeur par le dit Joseph J. 
Lafieur—léboute le Demandeur de son action avec dépens. ” 


Le Jugement de la Cour d'Appel est comme suit : 


Présents ;—Stuart, Juge-en-Chef, RozLanp, PANET et 
AYLWIN, Juges. 


The Court of Queen’s Bench now here, having heard the 
parties, etc., etc., considering fhat the Deed or Instrument in 
writing declared upon by the Appellant, being a Deed or Instru- 
ment made and granted by and between one Joseph-Jérôme 
Lafleur, of the one part, and the said Respondent, of the other 
part, before Glackemeyer and another, Public Notaries, and 
bearing date the first day of September 1849, bears the character 
of, and is in substance and effect an abandon, or a dalio in solu- 
tum, and not an abandonnement, and being of the nature of, 
and equivalent to the contract of sale, subjects the purchaser or 
grantee to the payment of the mutation fine of lods et ventes '; 
and therefore the said Appellant was and is entitled to recover 
lods et ventes on the mutation produced by the said Deed or 
Instrument in writing ; it is by the said Court now here adjudged, 
that the Judgment appealed from, namely, the Judgment of the 
Superior Court of Lower-Canada in this Cause made and ren- 
dered on the twenty-fourth day of September, in the year of Our 
Lord 1850, be and the same is hereby reversed, and made void ; 
and the said Court now here proceeding to render such Judgment 
as by the Court below ought to have been rendered in the pre- 
mises, it is by the said Court now here adjudged, that the 
amount or quantum of the said mutation fine be adjusted and 
established befere the Court below, etc., etc., with costs. 


Lenever Et ANGERS, pour I’ Appelant. 
Bossé 

et a PIntimé. 
Caron; 
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BANC DE LA REINE. 
EN APPEL. 


€ DISTRICT DE QUEBEC. 


Pæzir Hoccannr, Appelant, Demandeur en Cour — 





Supérieure, 
1851 et 
"| Jon Wizson, Wittiam Simpson HENDERSON, ET 
James Cocuran, Intimés, Défendeurs en Cour 
Supérieure. 
L’aveu judiciaire est indivisible. | The admission contained in a 


Dans l’espèce, l’aveu que l’on pré- | plea, cannot be divided, but must 
tend se trouver dans les réponses | be taken in its entire. In the Case 
spéciales du Demandeur, comporte | submitted, the special answers of 
une dénégation des moyens de | the Plaintiff contain a denegation 
défense des Défendeurs. of the Defendants’ exceptions. 


L’action du Demandeur-Appelant était portée devant la Cour 
Supérieure à Québec, sur un billet promissoire de l’Intimé, 
John Wilson, causé pour valeur reçue au montant de £175, 
payable à l’ordre des deux autres Intimés, et par ces dernièrs 
endossé faveur de l’Appelant. Ce billet a été duement protesté 
à son échéance, faute de paiement. 


A cette action les Défendeurs-Intimés ont plaidé séparément, 
en substance, que le billet en question, avec d’autres billets des 
dits Intimés, avait été donné au dit Appelant, sur sa promesse 
et obligation de fournir une certaine quantité de plate-glass aux 
dits Intimés ; qu’une partie seulement du dit plate-glass leur 
avait été livrée en bonne condition, le reste étant endommagé ; 
qu’une somme suffisante avait été payée pour couvrir la valeur 
du plate-glass délivré, et que quant à la quantité du plate-glass 
endommagé, l’Appelant avait promis de le remplacer et faire © 
venir par les premiers arrivages de l’automne 1849, ce qu’il 
avait négligé et refusé de faire : en sorte que l’Appelant déte- 
nait le billet en question en cette Cause, destiné à couvrir 
le plate-glass endommagé, sans aucunes causes ni. considé- 
rations, 
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A ces moyens de défenses, l’Appelant a répondu par des 
t'éponses spéciales et générales, dont suit la teneur (1) : 


‘ And the said Plaintiff, by this his special answers to the 
perpetual exception péremptoire en droi of the said Defen- 
dants, William Simpson Henderson and James Cochran, saith : 


‘© That in pursuance of the agreement entered into between 
the said Piaintiff and the said Defendants William Simpson Hen- 
derson and James Cochran, and the said John Wilson, as stated 
and alleged in and by the perpetual exception of the said William 
Simpson Henderson and James Cochran, by which he, the said . 
Plaintiff, promised and engaged to replace a certain quantity of 
plate-glass which had been found broken upon being unpacked, 
he the said Plaintiff hath always been ready and willing to 
replace the same with a like quantity of the said plate-glass, 
and of the same quality, of all which premises the Defendants 
William Simpson Henderson and James Cochran, and the said 
Defendant John Wilson had notice, but that the said William 
Simpeon Henderson and James Cochran, and the said John 
Wilson, have always refused and still do refuse to receive the 
said plate-glass from the said Plaintiff ; 


“ ¢ ‘That afterwards, to wit, in or about the month of January 
last, the said Defendants, William Simpson Henderson and 
James Cochran, and the said Defendant John Wilson, agreed 
with the said Plaintiff to receive the said plate-glass from the said 
Plaintiff, and then and there to pay the two promissory notes for 
one hundred and seventy-five pounds, mentioned in the perpetual 
exception of the said Defendants, William Simpson Henderson 
and James Cochran, and for the last of which the present action 
hath been brought. 


6€ That afterwards the sid Defendants William Simpson Hen- 
derson and James Cochrar, and the said Defendant John Wilson, 
having faited and weglected to pay to the said Plaintiff the amount 
ee 


(1) Nous transcrivons en entier ce plaid x .. 
toute la difficulté en evite Cause, Pe? VU Qu'il s donné lieu à 
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of the said promissory notes, the said Plaintiff, on or about the 
thirtieth day of march now last past, impleaded the said Defen- 
dant John Wilson, and the said Defendants William Simpson 
Henderson and James Céthran, in an action of assumpsit for the 
recovery of the amount of the said two promissory notes, the said 
action returnable on the tenth day of April now last past. 


That upon the said action being brought by the said Plaintiff 
against the said John Wilson, and against the said William 
Simpson Henderson and James Cochran, it was afterwards, to 
Wit : at Quebec aforesaid, on the said tenth day of Aprit now last 
past, agreed and covenanted between the said Defendants William 
Simpson Henderson and James Cochran, and the said Defendant | 
John Wilson, and the said Plaintitf, that they the said John Wilson 
and William Simpson Henderson and James Cochran, would 
then and there pay to the said Plaintiff the amount of one of the 
promissory notes for one hundred and seventy-five pounds, to wit : 
the amount of the promissory note payable at four months, together 
with the interest and costs of protest and of the suit then brought 
by the Plaintiff against the suid Defendants William Simpson 
Henderson and James Cochran, and the said Defendant John 
Wilson, and that as to the amount of the other of the said promis- 
sory noges, to wit: the promissory note declared upon in this 
Cause, the said Defendant John Wilson, and the said Defendants 
William Simpson Henderson and James Cochran, should have 
delay and day of payment until the first day of May then next, to 
wit : the first day of May now last past, upon which last men- 
tioned day the said last mentioned premissory note, to wit :, the 
promissory note declared upon in this Cause, should be paid and 
satisfied, together with interest and costs of protest, and ‘that 
thereupon and after payment of the said last mentioned promissory 
note, the said plate-glass, which was then and is now deposited 
in the stores of Messrs. Moore, Grainger and Co., in this City of 
Quebec, should be delivered to the said Defendant John Wilson, . 
and to the said Defendants William Simpson Henderson and. 
James Cochran. | 


That thereupon, to wit: at Quebec aforesaid, on the same. 


~ 
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tenth day of April, now last past, in pursuance and in compliance 
of the said covenant and agreement lastly alleged, the said Delen- 
dant John Wilson and the said Defendants William Simpson 
Henderson and James Cochran, having then and there paid the 
amount of the said promissory note, for one hundred and seventy- 
five pounds, payable at four months, together with interest and costs 
of suit ; the suid lust mentioned promissory note was then and 
there delivered and given up to the said Defendants, who had not, 
as is falsely alleged by the said Defendants, William Simpson 
Henderson and James Cochran, in their said perpetual exception, 
taken up and honored the same at maturity. 


“ And the said Plaintiff alleges that un the said first day cf 
May now last past, and from thence hitherto, he hath always 
been and still is ready and willing to deliver up the said plate- 
glass to the said Defendants William Simpson Henderson and 
James Cochran, and to the said Defendant John Wilson, the said 
plate-glass being deposited for that purpose in the stores of the 
said Moore, Grainger and Co., at Quebec aforesaid, if the said 
Defendants William Simpson Henderson and James Cochran, 
and the said John Wilson, will pay the amount of the said pro- 
missory note, declared upon in this Cause, with interest and costs 
of protest, and costs of the present suit. 


_ And the Paintiff prays acte of his readiness and willingness 
to deliver to the said Defendants the said plate-glass as aforesaid. 


** All which allegations the said Philip Holland, doth hereby 
aver to be true and well founded, in fact and in Law, and the’ 
same will verify, prove and maintain when and as this Honorable 
Court shall direct. 


“ And the said Philip Holland, lastly saith, that the allega- 
tions of the said William Simpson Henderson and James Cochran, 
and the matters and things in the saidexception set forth and 
contained, and not hereinbefore well and sufficiently answered, 
and each and every of them is and are wholly and altogether 
untrue and unfounded in fact and in Law. 
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‘* Wherefore, the said Philip Holland humbly prays, thet, for 
the causes aforesaid,’ by the Judgment of this Henorable Court, 
the said exception of the said William Simpson Henderson and 
James Cochran, be hence dismissed with costs, persisting in the. 
conclusions of his said declaration, and further praying as therein 
and thereby he hath already praved. ” | 


Les mêmes, réponses ont été faites aux défenses de l’Intimé, 
John Wilson. 


L’Appelant disait en Appel, à l’appui de ses prétentions : 


Il est à propos d’observer qu'il y a une différence matérielle 
entre les exceptions des Intimés et les réponses de lAppelant, sur 
l'énoncé des faits. D’après les exceptions des Intimés, le plate- 
glass endommagé devait d’abord être livré, et après cette livrai- 
son, et seulement alors, le billet devait être payé ; it y est dit 
aussi que, de fait, l’Appelant s’est refusé d’importer et de livrer 
le dit plate-glass ; tandis que d’après les réponses de l’Appelant, 
il ne devait rien être innové quant au billet, qu’icelui devait 
subaister et être payé préalablement, et que ce paiement fait, alors 
le plate-glass devait être fourni aux Intimés: que de fait, le 
plate-glass est prêt depuis long-temps à être livré, et est déposé 
à Québec au lieu indiqué ; que même depuis l’échéance du billet, 
les Intimés étaient convenus d'en payer le montant, sans exiger 

d’abord fa livraison du plate-glass. ” 


‘ Il résulte de cette notable différence, que la réponse spé- 
ciale n’est pas une admission des exceptions, et que par consé- 
quent celles-ci devaient être prouvées, sinon, considérées comme 
non advenues ; et que si l’aveu judiciaire est indivisible, propo- 
sition de droit que d’Appelant se fait fort d'établir, les Intimés ne 
peuvent rien trouver en leur faveur dans la réponse spéciale de 
PAppelant ; et que la preuve des allégués de sa déclaration, 
indépendamment de la preuve de la promesse faite par les Inti- 
més de solder le billet, et ca, après son échéance, devait suffire 
indubitablement pour donner gain de cause à l’Appelant. ” 
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‘© Les contestations étant liées, le Demandeur a fait la preuve 
de tous les allégués de sa déclaration, et de la promesse subsé- 
quente des Intimés de payer le dit billet : les [ntimés n’en ont fait 
aucune. ”’ . 


“ La cause ayant été plaidée au mérite, elle fut déboutée 
avec dépens, le 16 septembre dernier, l’un des Honorables Juges 
différant d’opinion d’avec ses collègues. Pour quels motifs cette 
action a été déboutée, le Jugement de la Cour Supérieure n’en 
dit pas un mot. En l’absence de tels motifs, l’Appelant crut 
devoir exposer dans des griefs spéciaux l’ensemble de tous les 
points que peut présenter la cause. ” (1). 





(1) Suit la teneur dé ces griefs : 

Premièrement :—Parce que la dite Cour Supérieure, par son Jugement 
du dit seizième jour de septembre dernier, renvoie avec dépens l’action 
du dit Appelant, au lieu de la maintenir et d’en accorder les conclusions 
contre les Intimés. \ 

Secondement :—Parce que l’action du dit Appelant contre les dits 
Intimés était fondée sur un billet promissoire, signé et endossé respective- 
ment par les dits Intimés, amplement récité en l’action da dit Appelant, 
et que la signature du faiseur au bas d’icelui, et les divers endossements, 
les protéts et notifications, et tous autres faits et malières, contenus dans 
Paction du dit Appelant, ont 6t6 bien et dûment prouvés, suivant la loi, 
et que la preuve de tels ailégués était suffisante pour justifier un Jugement 
contre les dits Intimés, conjointement et solidairement, en faveur du dit 
Appelants pour la somme de cent soixante et quinze livres courant, avec 
intérêt sur icelle à compter du cinq octobre mil-huit-cent-quarante-neuf, 
avec en outre le coût des protéts et notifications, et les dépens de l’action 
du dit Appelant. 

Troisièmement :—Parce que les dits Intimés ont complètement manqué 
de quire la preuve de leurs moyens de défenses, et ont de fait déserté l’en- 
quête. 

Quatriémement :— Parce qu’il est absolument faux, ainsi qu’allégué 
dans les défenses des dits Intimés, que le dit billet promissoire ait éte 
donné sans causes ni considérations ; et parce que le dit Appelant a posi- 
tivement nié cette partie des moyens de défenses des dits Intimés. 

Cinquièmement :—Parce qu’en présence du billet promissoire allegué 
en l’action du dit Appelant, et causé pour valeur recue, il était du devoir 
des dits Intimés de faire la preuve du défaut de considérations. 

Sixiémement : —Parce que le dit Appelant, par ses réponses spéciales 
aux défenses des Intimés, a allégué une considération suffisante et légale 
savoir: l'obligation de la part du dit Appelant, de leur fournir et livrer 
une certaine quantité de plufe-glass qu’il allègue avoir importé et déposé 
en an lieu indiqué à Québec, apiès paiement préalablement fait du billet 
susdit. 

Septièmement :—Parce que, par la loi, ce prétendu aveu judiciaj 
fait en réponse à cet allégué, non fondé en fait, que le billet était dene? 


I 
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‘ Pour les raisons contenues dans les griefs, et notamment 
_ parce que l’aveu judiciaire est indivisible (1), l’Appelant tient 
que le Jugement de la Cour Supérieure est erronné, et que les 
Défendeurs n’ayant nié expressément aucun des allégués de la 


réponse spéciale, c’est le cas de faire l’application de cette salu- 
taire règle de droit, 12 Vic., c. 38, sec. 85.” 


‘ And be it enacted, that in any pleading in any contested 
‘ civil case, every allegation which the opposite party shall not 





ar le dit Appelant, sans causes ni considérations, est un aveu qui est 
indivisible, et ne peut être invoqué par partie contre l’Appelant. 

Huitièmement :—Parce que le billet sur lequel l’action de l’Appelant 
est fondée, étant causé pour valeur reçue, et les Intimés ayant failli de 
prouver le défaut de considérations, le dit Appelant n’était pas obligé de 
prouver spécifiquement l’espèce et la nature de telles considérations, et 
qu’il lui suffisait de prouver les signatures au dit billet. 

Neuviémement :—Parce que le dit Appelant a allégué en substance 
dans ses réponses spéciales, que le dit billet avait été donné comme avance 
sur l’importation d’une certaine quantité de plate-glass, et qu’icelui dit 
billet devait être payé d’abord, et avant la livraison du dit plate-glass, ce 
qui comporte en soi une considération suffisante pour le dit billet. 

Dixièmement :—Parce qu’après le paiement du dit billet, les dits Inti- 
més avaient droit de demander la livraison du dit plate-glass, et que de 
fait, le dit Appelant a dénoncé aux dits Intimés qu’il était prét de ce faire, 
et en a demandé acte. . 

Onziémement :—Parce que le dit Appelant a allégué et prouvé que 
long-temps après l’échéance du dit billet, pour les causes et considérations 
mentionnées en les dites réponses spéciales, les dits Intimés ont de nou- 
veau promis et se sont engagés de payer le dit billet. 

Douzièmement :—Parce que le Jugement de la Cour Inférieure a ren- 
voyé l’action du dit Appelant, sans donner aucun motif pour ce faire. 

reiziémement :—Parce que les Intimés n’ayant pas nié spécifiquement 
les faits allégués en les réponses spéciales de l’Appelant, sont censés les 
avoir admis d’après les dispositions de la 12 Vic., c. 38, s. 85. 

(1) Sur l’indivisibilité de l’aveu judiciaire :—-Exception proposée n’est 
pas censée admettre la demande ; ainsi celui qui propose l’exception de 
paiement n’avoue pas la dette. 2d Despeisses, Tit. 6, n° 5. 

1, Brodeau sur Louet, lettre C, sommaire 34, page 278, cite deux 
arrêts de Paris, l’un du dernier mai 1630, l’autre du ler août 1630. Celui 
qui excipe ne confesse que conditionnellement, c’est-à-dire, en cas que 
le Demandeur fasse preuve de sa demande.—Dénisart, verbo Exception, 
n° 11. 

Ce n’est pas avouer qu’exciper—( Qui excipit, non fatelur. °—Ibid., 
n® 12. 

Dénisart, verbo Compensation, n° 23. | 

C’est une autre règle fort importante en matière de confession qu’elle 
ne peut pas être divisée, et qu’il faut la prendre ou la rejeter toute entière. 
Supposons, par exemple, que je vous ai assigné en paiement d’une somme 
que je soutiens vous avoir prétée, et que sur cette demande vous êtes cen- 
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“ expressly deny or declare to be unknown to him, shall be held 
‘€ to be admitted by him. ” 


‘6 Les faits suivants : 
L'obligation de payer le billet préalablement ; ” 
‘* La promesse réitérée de ce faire ; ” 


 L’importation du plate-glass, Vindication du lieu où il était 
déposé, et la disposition de l’Appelant de le livrer, aussitôt le 
billet payé ; ” 


‘6 Sont allégués par l’Appelant, et ne sont pas expressément 
niés par les Intimés ; en sorte que d’après les termes de la 
clause précitée, ils sont considérés comme admis. ” 


The Respondent on his behalf submitted that the Judgment of 
the Court below ought to be affirmed on the following grounds : 


Firstly—Because the Appellant, by his special answer, admits 
the agreement pleaded in the Respondent’s exception and has 





venu du prêt, mais en ajoutant que vous m’avez rendu la somme, je ne 
pourrai pas diviser votre confession, c’est-à-dire me servir de votre aveu 

our prouver la dette et rejeter sur vous la preuve de paiement.—Nouv. 
Dénizart, verbo Confession, n° 9. | 

6 Le Demandeur doit prouver le fait qui sert de base à sa prétention, 
et comme le Défendeur est toujours assimilé au Demandeur lorsqu'il 
avance quelque chose dans ses exceptions, c’est à lui à prouver le fait sur 
lequel il appuie sa défense. Mais celui-ci n’est tenu à cette preuve qne 
lorsque celui-là a vérifié le fondement de sa demande.—Guyot, Rép., Vo, 
Preuve, vol. 13, p. 562. 

‘6 Par la commune disposition du droit, le Défendeur, quand même il 
ne prouverait pas son exception est toujours en voie d’être renvoyé absaus, 
si le Demandeur ne prouve sa demande. Actore non probante, reus absol- 
vilur, 

1, Bornier, p. 38. 

Pothier, Oblig., n° 832. 

4, Henrys, p. 17. 

Arrêt du 12 décembre 1594. ~ 

2, Cochin, p. 689, 40e Consultation. 

qoullier, vols 69 pe 18, n° 177. 

ochin, vol 2, p. 691.—% Comme il n’était pas obligé 
de son fait, il n’avait aucune décharge à se procurer. ELes obligations “te 
détruisent de la même manière qu’elles se contractent. 5 se 
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failed to make any proof of the fact therein set up by him as a 
justification of his non-fulfilment of that agreement. 


¢ 
Secondly—Because the Appellant in his said answer hath set 
up another and subsequent agreement between the parties, and 
that also no proof whatever has been offered of such agreement. 


Thirdly—Because the several matters and things alleged by 
the Respondent as a defence to the said action, were fully admit- 
ted by the Appellant by his special answer. 


, 


Fourthly—Because, although the action of the Appellant was 
originally based upon the promissory note declared upon, never- 
. theless by the pleadings in the Cause the issue of fact eventually 
raised in the Case, and whereof proof ought to have been made 
before the Court below, turned upon the several matters and 
things pleaded by the Appellant in his special answer and that he 
hath failed to make any such proof. 


Fifthly—Because the said Appellant has not by any pleading 
in the said Cause, denied the truth of the several facts set up in 
the exception of the Respondent. 


Sixthly—Because that part of the pleading of the said Appel. 
lant, by which he pretends that he hath denied the truth of the 
facts contained in the Respondent’s exception, forms one of the 
allegations of his said plea which is styled a special answer, and 
that by the Law and the Practice of the Court, the Appellant, in 
order to impose the burden of proof upon the Respondent, was 
bound to fyle a separate pleading in the nature of a general 
answer, denying all the allegations of the exception. 


Seventhly—Because the said allegation of the said special 
answer by which the Appellant pretends that he hath denied all 
the allegations of the exception of the Respondent and by which 
he seeks to avoid the effect of the admissions contained in the 
said special answer, is in the following words, to wit: ‘ Lastly, 
that the allegations of the said John Wilson and the matters and 
things in the said exception set forth and contained, and not 
hereinbefore well and sufficiently answered, and each and 
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every of them is and are wholly and altogether untrue and 
unfounded in fact and in Law ;”? and that the same therefore by 
its very terms denies and puts in issue only such inatters of fact 
pleaded by the said Respondent as he the Appellant has not (as 
he says) “therein well and suficienily answered,” leaving 
as admitted those matters of fact which he undertook specially to 
answer. 


Eighthly—Because, by the proof made in the Cause, it is 
manifest that the Appellant secks to recover the price of the 
glass, which he undertook to deliver in lieu of that which was 
damaged, before he delivered the same, and as a condition pre- 
cedent to such delivery, thereby violating his original agreement, 
by which he undertook to deliver the same at the premises of 
the Respondents; and that inasmuch as it appears by the 
pleadings and proof in the Cause, that the glass in question was 
the only consideration to be given for the said note, the Appellant 
was bound to deliver the same at the place agreed upon in order 
to entitle him to payment. 


Ninthly—Because, by the 85 sec. of the 12 Vic., c. 38, the 
Appellant not having expressly denied the truth of the allega- 
tions of fact contained in the Respondent’s peremptory exception, 

_or declared them to be unknown to him, he must be considered 
to have admitted them, and because moreover the said Appellant 
has furmally admitted them by his special answer, and alleged 
new matter in explanation which he hath wholly refused and 
neglected to substantiate in evidence, although issue was joined 
on his special answer by the Respondents replication. 


Le Jugement de la Cour Supérieure est comme suit : 
Présents :—Vanreison, Bacquer et Duvar, Juges. 


The Court of Our Lady the Queen now here, having seen and 
examined the pleadings filed, the evidence adduced and the 
proceedings had and of record in this Cause, and having heard 
the parties by their Counsel respectively—lIt is by the said Cou t 
adjudged (Mr. Justice Vanfelson dissenting) that the present 


ae 
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action of the said Plaintiff Philip Holland be, and the same is 
hereby dismissed, quant à présent, with costs ; and upon the 
motion of Messrs. Dunbar Ross and Thomas McCord as Attorney 
for the said John Wilson, one of the said Defendants in this 
Cause—It is by the Court further adjuged that the said costs be, 
and they are hereby awarded to the said Dunbar Ross and Thomas 
McCord, by way of distraction de frais. 


Le Jugement en Appel est comme suit : 


Présents :—Sruart, J uge-en-Chef, Panet et AyLwin, Juges. 


The Court of Queen’s Bench of Our Lady the Queen now 
here, having heard the parties and upon the whole maturely 
deliberated ; considering that the material allegations of the 
Appellant, in his declaration in this Cause, in the Court below, 
have been legally proved and established ; and considering also 
that the allegations of the said John Wilson, in his peremptory 
exception in this Cause, and of the said William Simpson 
Henderson and James Cochran, in their peremptory exception 
in this Cause, have not been proved or established, and are, 
moreover, insufficient in Law to prevent the Appellant from 
having and maintaining his action in manner and form by him 
brought—It is by the said Court, now here, adjudged that the 
Judgment appealed from, namely : the Judgment of the Superior 
Court in and for Lower-Canada, in this Cause made and ren- 
dered on the sixteenth day of September, in the year of Our 
Lord one thousand eight hundred and fifty, be and the same is 
hereby reversed ; and the said Court now here proceeding to 
render such Judgment as by the Court below ought to have been 
rendered ; it is by the said Court, now here, further adjudged 
that the peremptory exception, as well of the said John Wilson, 
as of the said William Simpson Henderson and James Cochran, 
in this Cause filed, be, and the same are hereby over-ruled and 
dismissed with costs ; and it is further by the said Court, now 
here, adjudged that the said Philip Holland, the Appellant, for 
the causes, matters and thing’ in his said declaration setforth, 
do recover from and against the said John Wilson, William 
Simpson Henderson and James Cochran, jointly and severally, 
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the sum of £175 19s. currency of the Province of Canada, with 
interest for-the same from the fifth day of October in the year of 
Our Lord one thousand eight hundred and forty-nine, till paid ; 
and it is furthef adjudged that the said Philip Holland, the 
Appellant, do recover his costs from and against the said John 
Wilson, William Simpson Henderson and James Cochran, the 
Respondents, jointly and severally, as well in the Court below, 
as in this Court ; and it is ordered that the record in this Cause 
be remitted to the Court below. 


Gavurnier er Lemivux, Procureurs pour l’Appelant. 
Bracx, Conseil. 

Ross, pour Wilson. 

Cannon, pour Henderson et Cie. 





BANC DE LA REINE. 


EN APPEL. 


À DISTRICT DE QUEBEC. 


et 
. . Demandeurs, Intimés. 


. Défendeur, Appelant. 


Ross ET AUTRES, . . 


- 





Jugé que Vadjudication d’un 
meuble, tel qu’un chantier flottant 
(floating dock), est nulle et an- 
nullable, s’il n’y a pas eu com- 
mandement au saisi de payer, si 
copie de la saisie ne lui a pas été 
laissée, si l’huissier qui a fait l’an- 
nonce ne tient son autorité du 
Shérif, si cette annonce n'indique 
pas le lieu où la vente aura lieu, 
si l’adjudicataire était l’agent du 
saisi, et comme tel, s’il était sus- 
pect de dol. 


Held that the adjudication of a 
moveable, such asa floating dock, 
is null and voidable, if the party 
upon whom it was seized was not 
previously requested to pay, if a 
copy of the saisie was not left with 
the party seized upon, if the Bai- 
lif who gave the notice was not 
authorised by the Sheriff so to do, 
if such notice did not indicate the 
place of sale, and if the purchaser 
was the agent of the party seized 
upon, and as such, subject to the 
imputation of fraud. 


Les faits de cette Cause sont comme suit : 


L’action en cette Cause était en revendication ; elle 
en Cour Inférieure par les Intimés, comme Syndics à 


fut portée 
la faillite 
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du nommé James Tibbits, contre l’Appelant, pour le forcer à 
leur remettre un certain chantier flottant ( floating dock) qu’ils 
prétendaient faire partie des biens du failli qu’ils représentaient, 
et que l’Appelant, suivant eux, détenait injustement et sans 
droit. Cette action fut accompagnée d’un writ de revendication, 
en vertu duquel le chantier en question fut mis sous main de 
justice, et concluait à ce que eette saisie fut déclarée bonne et 
valable, et le Défendeur condamné à remettre Pobjet ainsi 
revendiqué, ou à payer la somme de deux mille livres courant. 


La défense consistait dans une dénégation générale et dans 
une exception, contenant en r¢-umé les allégués qui suivent : 


En octobre 1847, Cary et Desbarats obtinrent contre Tibbits 
comme associé survivant de la ci-devant société de Pickersgill, 
Tibbits et Cie., un jugement pour £47 1 11, avec intérêt du 
19 juin lors dernier, et les dépens. Le 3 novembre de la même 
année, un writ de fiert facias émana sur ce Jugement, adressé 
au Shérif, lui enjoignant de prélever £57 8 6&4 sur les biens 
meubles et immeubles du dit James Tibbits. En exécution 
de cet ordre, le Shérif saisit à la Pointe-Lévi, comme apparte- 
nant à Tibbits, le chantier flottant en question, un bateau à 
vapeur et une certaine quantité de madriers. Après avoir fait 
faire les annonces voulues par la loi, et accompli les formalités 
requises, le Shérif, le 21 novembre 1848, -vendit et adju- 
gea publiquement le dit chantier flottant (floating dock) 
au Défendeur (l’Appelant), comme dernier et plus haut enché- 
risseur, pour la somme de £74 qu'il paya au Shérif, dont il rap- 
porta la quittance ; le Défendeur invoqua cette adjudication 
comme le titre sur lequel était fondée sa possession et le droit de 
propriété qu’il réclamait dans l’objet reverdiqué, et qu’il oppo- 
sait aux Demandeurs comme raison suffisante pour les faire ren- 
voyer de leur action. 


A cette exception les Intimés opposèrent une réponse spéciale 
qui peut se résumer comme suit : 


1° La vente invoquée par le Défendeur était nulle ; parce que à 
l’époque où il s'était fait faire adjudication en question, il était le 
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procureur fondé de Tibbits, et comme tel, avait été chargé par ce 
dernier, le jour où devait se faire la vente (21 novembre 1848), 
d'acheter pour lui, Tibbits-et ses créanciers, le chantier flottant 
saisi par le Shérif ; que nonobstant cet ordre, le Défendeur se 
l'était fait adjuger à lui-même pour £74 seulement, quoique la 
valeur en fut de £1500, et quoique le même jour (21 novembre 
1848) il eut été émané, à la connaissance du Défendeur, une 
commission de banqueroute contre Tibbits, que le Défendeur 
savait depuis long-teinps être insolvable et incapable de payer ses 
justes dettes ; par suite de quoi les Demandeurs alléguaient que 
le Défendeur n’était pas acquéreur de bonne foi, ni pour bonne 
et valable considération, et que partant son acquisition était 
frauduleuse et nulle. 


2° La dite vente était encore nulle, parce que les notifica- 
tions et annonces voulues par la loi, et les autres formalités 
requises, n’avaient pas été faites et suivies à l’égard de cette 
vente, laquelle au contraire avait été tenue secrète, par le fait 
et à la connaissance du Défendeur, qui lui-méme, dans ce but 
et à cette fin, avait tenu fermé les portes de la cour ou enclos 
où étaient situés les objets saisis et à vendre, afin d'empêcher la 
compétition et les enchères, et se faire ainsi adjuger les dits 
objets saisis à vil prix et pour des sommes beaucoup au-dessous 
de leur valeur. 


Cette réponse spéciale avait été ensuite amendée avec la per- 
mission de la Cour, et en substance les Demandeurs avaient 
ajouté : ‘ Que lors de la vente et long-temps avant, savoir : 
dès le 12 mars 1848, le Défendeur était le procureur et agent 
général de Tibbits, avec pouvoir de gérer toutes ses affaires et 
de disposer de tous ses biens sans exception ; qu’à cette époque, 
le Défendeur demeurait près de la maison occupée par Tibbits, 
à la Pointe-Lévi ; que cette maison contenait alors des meubles 
exploitables au montant de £750 courant, au moyen desquels il 
aurait été facile de prélever le montant du Jugement de Cary et 
Desbarats ; maia que le- Défendeur, désirant s’approprier le 
chantier flottant en question, au lieu de faire saisir les dits 
meubles, avait fait saisir le dit chantier flottant qui était de la 
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valeur de £1500, Vavait fait annoncer à la porte de l’église, 
dans des termes et d’une manière à cacher et déguiser la vente 
qui devait s’en faire, et se l'était fait adjuger dans un temps où 
il était Pagent de Tibbits, et cela, frauduleusement et illégale- 
ment; ayant pu, comme il le devait en sa qualité d’agent, faire 
prélever le montant du Jugement sur d’autres effets appartenant 
à Tibbits, sans qu’il fût nécessaire de faire saisir et vendre le dit 
chantier floltant ; par suite de quoi, les Demandeurs préten- 
daient que le Défendeur n'avait acquis aucuns droits sur ce 
meuble ; que la saisie et vente invoquées étaient frauduleuses et 
nulles, et ils concluaient à ce que l’adjudication faite au Défen- 
deur fat rescindée et annulée avec dépens. 


La prétention du Défendeur-Appelant était: que l’objet 
revendiqué par les Demandeurs, lui appartenait en vertu de 
Padjudication que lui en avait faite le Shérif, le 21 novembre 
1848 ; tandis que de la part des Demandeurs, il était prétendu 
que cette vente était nulle et ne pouvait servir de titre au Défen- 
deur. ° 


- Les Demandeurs-Intimés disaient : , 


1° Les formalités requises pour la validité des ventes judi- 
ciaires n’ont pas été suivies dans le cas dont il s’agit. Il n’y a 
pas eu de commandement de fait au saisi de payer, et copie de 
ha saisie ne lui a pas été signifiée. L’on n’a pas saisi à son domi- 
éile ; l'huissier qui a fait l’annonce ne tenait pas son autorité 
du Shérif, et cette annonce indiquait faussement que cette vente 
aurait lieu au domicile de Tibbits, tandis qu’elle devait avoir 
et a de fait eu lieu au chantier de l’Appelant, 


2° L’Appelant a lui-même contribué à cacher la dite vente, 
et en a empêché la publicité voulue par la loi. 


8° Lors de la vente, le Défendeur était procureur et agent 
général de Tibbits, et comme tel, il ne lui était pas loisible de 
se faire adjuger les effets saisis et vendus sur son commettant. 


4° Comme agent, l’Appellant aurait manqué à son devoir et 
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à la bonne foi, en achetant pour lui-même un objet qu’il avait 
reçu injonction d’acheter pour son commettant. 


° 


5° Comme agent encore, l’Appellant n'aurait pas dû per- 
mettre la saisie et vente de l’objet en question, vu qu’il y avait 
d’autres effets de moindre valeur et utilité, mais néanmoins 
suffisants et sur lesquels le montant du jugement aurait pu être 
prélevé (1). 


Les prétentions du Défendeur-Appelant étaient que : 


1° Les Intimés n’avaient nullement prouvé la fraude qu’ils 
avaient alléguée, l’Appelant ayant au contraire établi que dans 
toutes les transactions en question en cette cause, il avait agi 
franchement, honnêtement et publiquement. 


2° Que lors de la vente, l’Appelant n’était plus et avait depuis 
long-temps cessé d’être le procureur et agent de Tibbits, dont, 
‘au reste, il n’avait géré les affaires que lorsqu'il était absent, 
ce qui n’était pas le cas en novembre 1848. 


8° Que lorsque la dite vente avait eu lieu, lAppelant n’était 
plus dans l’emploi du dit James Tibbits, n’avait aucun ordre 
à recevoir de sa part et n’était en aucune manière obligé de 
veiller à ses intérêts ni de gérer ses affaires. | 


49 Que la saisie, vente et adjudication alléguées par l’Appe- 
lant avaient été accompagnées de toutes les formalités et solen- 
nités requises et d'usage, et que de fuit la dite vente avait eu 
lieu publiquement, en présence de plusieurs personnes, à la 
connaissance du dit James Tibbits, de ses créanciers princi- 
paux et autres intéressés. *. 


5° Que si pour causes de fraude, défaut de formalités ou 
autres raisons, la dite vente était annulable, cette nullité ne 


ee mm 
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Citations des Intimés. 


(1) 7 Vic., c. 10, s. 19.—Pigeau, v. 1, p. 617.— Nouv. Dén., verbo 
Fraude, p. 76, n° 12.—Brown’s Parliamentary Cases, p. 42.—Story’s 
Agency, p. 11, 200, 210. 
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pouvait être prononcée par ia Cour-sans que Cary et Desbarats, 
à l'instance desquels la saisie et vente avaient été faites, 
eussent été mis en cause, et qu’il leur eût été fourni occasion 
d’être entendus ; ce qui cependant n’avait pas eu lieu, puisque 
action dans laquelle le Jugement annulant la vente, avait été 
rendu, avait été portée contre l’Appelant seul, adjudicataire 
des effets saisis ; sans la participation ni.l’intervention des 
Demandeurs Cary et Desbarats, intéressés à maintenir la vali- 
dité de procédures dont ils étaient responsables et garants (1). 


6° Que si la Cour Inférieure était justifiable à rescinder Ia 
dite vente, toujours ne pouvait-elle le faire sans ordonner que la 
somme payée par l’Appelant pour le prix de son adjudication lui 
fut restituée, vu que cette somme ainsi payée avait été distri- 
buée aux créanciers de Tibbits, et avait été employée à acquit- 
ter le Jugement rendu contre lui (2), en faveur de Cary et Des- 
barats qui, pour cette raison surtout, auraient dû être mis en 
Cause pour avoir occasion d'y soutenir la validité des procé- 
dures qu’ils avaient conduites, et dont ils étaient responsables 
comme susdit (3). 


Le Jugement de la ci-devant Cour du Banc de Ia Reine, 
Terme Supérieur, est comme suit : | 


Présents :—Sruart, Juge-en-Chef, Bowxx et Panxr, 
Juges (4). 


The Court of Our Lady the Queen now here, having seen 
and examined the pleadings filed, the evidence adduced, and 





(1) Sur ce point, les Intimés prétendaient que la vente étant nulle par 
le fait et le dol de Longmuir, il n’était pas nécessaire de mettre Cary et 
Desbarats en cause. 

(2) Sar cet autre points les Intimés soutenaient qu’il n’était pus prouvé 
qu’ils eussent profité de ces deniers, et que Longmuir était laissé à son 
recours contre le Shérif ou les créanciers qui avaient touché. 


Citations de lAppelant. ‘ 
(3) Chardon, Tr. de la Fraude, n° 31.—Dict. de Légis., vol. 6, verbo 
Récision, n° 148.—Héricourt, v. 1, p. 143 


(4) Aylwin, Juge, avait aussi concouru dans ce Jugement, quoique son 
nom n’apparaissait pas en tête d’icelui. 
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the proceedings had and of record in this Cause, and having 
heard the parties by their Counsel respectively, —considering that : 
the material allegations of the Plaintiffs in their declaration in 
this Cause filed have been legally proved and established, —and 
considering also that the material allegations of the said Plaintiffs 
in their special answer to the peremptory exceptions of the said 
Defendant, in this Cause filed, have also been proved and esta- 
blished, and that by reason thereof the sale of the floating dock, 
in the Plaintiffs’ said declaration mentioned, and therein and 
thereby demanded by the Sheriff of this District to the Defen- 
dant, was illegal, and was and is by Law voidable, at the 
instance of the Plaintiffs, it is by the Court now here adjudged 
that the sale made by the Sheriff of this District to the Defen- 
dant, of the floating dock mentioned in the Plaintiffs’ declaration, 
on the thirteenth day of March, in the year of Our Lord 1848, 
which has been pleaded and set up by the Defendant in and by 
his peremptory exceptions in bar of the Plaintiffs’ action, be and 
the same is hereby annulled and made void ; and it is further by 
the said Court now here adjudged, that the said peremptory 
exceptions of the said Defendant be, and the same are hereby 
over-ruled and dismissed with costs; and it is further by the 
said Court now here adjudged, that the said Richard White 
Longmuir, the Defendant, do within eight days restore, yield 
and deliver up to the said Plaintiffs the said floating dock in 
the said declaration mentioned, and therein and thereby demanded, 
and in default thereof, that he do pay and satisfy to the Plaintiffs 
the sum of £1500 currency of the Province of Canada, as and 
fer the value thereof; and it is further by the said Court now 
here adjudged that the said Plaintiffs do recover their costs from 
and against the said Defendant in this suit ; and it is further by 
the said Court now here adjudged that the attachment in thie 
Cause be and be held and taken to be good ard valid in Law. ” 


Le Jugement de la Cour d’Appel est comme suit : 
Présents :—Ro.ttawp, Juge, et MM. Crazor et Ancens. 


Considering that the title set up by the Appellant to the pro- 
perty in question is absolutely null and void, by reason’ of the 
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informalities in the seizure made by the Sheriff, the insufficient 
notice of the day and place of sale, and also the mode and man- 
ner of the adjudication made to the Appellant, and that the 
proprietor of the article could not be thus expropriated nor the 
right of his creditors affected by the unjustifiable conduct of the 
Appellant throughout, which the Court declares to be alone 
sufficient to vitiate the title of property by him relied upon—It 
is therefore adjudged by this Court here, that the Judgment 
appealed from, to wit, the Judgment of the Court of Queen’s 
Bench, in and for the District of Quebec, rendered on the Srd 
July 1849, be and the same is hereby affirmed with costs against 
the Appellant to the said Respondents—and it is further adjudged 
that the record be remitted to the Court below. 


Ea prononçant ce Jugement, le Président de la Cour observa 
en substance qu’indubitablement l’adjudication faite à Longmuir, 
devait étre et était déclarée nulle pour plusieurs raisons. D’abord, 
il y avait eu dans la saisie plusieurs irrégularités notables. 
L’huissier ne s’était pas présenté au domicile du saisi, il ne lui 
avait pas parlé ; donc il n’y avait pas eu commandement ni 
signification du procès-verbal de la saisie. Les annonces et la 
vente étaient aussi accompagnées d’irrégularités, suffisantes 
pour faire annuler le décret. La saisie et la vente de meubles 
d’une aussi grande valeur que le floating dock en question, un 
steamer et une grande quantité de bois, exigeaient que les 
formes de procédures fussent strictement observées. L’adjudi- 
cation était aussi déclarée nulle en raison de lincapacité de 
Longmuir de se porter adjudicataire, sous les circonstances où il 
se trouvait, et aussi en raison des faits d’inconduite que l’on 
pouvait justement lui reprocher dans toute cette procédure. 


Carow er BaiLLaIRG£, pour l’Appelant. 
Stuart er Vannovous, Procureurs des Intimés. 
BLacx, Conseil. 
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| A 
BANC DE LA REINE, DISTRICT DE QUEBEC. 


EN APPEL. 
Epovarp DesBarats,.......-.... Appelant, 
et 
1851. La FABRIQUE DE Quenee, rn Intimée, 


Dawe Ema Gravezex, Vevve Dessarars, Repre- 
nant |’ Instance en Appel. 








La donation faite pour récom- 
penser un particulier qui fait rési- 
gnation d’un emploi public, pour 
proourer cet emploi au Donateur, 
produit des lods et ventes. S'il y 
a dificulté dans l’appréciation de 
la valeur de l'office, les lods et 
ventes seront estimés sur la valeur 
de la propriété. 


The gift made by way of reward 
to a donee resigning a public trust, 
with a view of procuring such 
public trust to be conferred upon 
the Donor, is productive of lods et 
ventes. If any difficulty arise as 
to the value of the office, lods et 
ventes will be awarded upon the 
value of the property given. 


L’action en cette Cause était portée devant la Cour Inférieure, 
contre le nommé Edouard Desbarate, par les Curé et Marguil- 
liers de l’CEuvre et Fabrique de Québec, comme seigneurs d’un 
certain fief sur le Cap-aux-Diamants, 4 Québec, pour le recou- 
vrement d’un droit de lods et ventes qu’ils prétendaient dû à la 
dite. Fabrique, sur acquisition faite par le dit Desbarats d’un 
immeuble situé dans l’enclave de ce fief. 


Pendant l'instance, Desbarats étant décédé, il y eut reprise 
d'instance de la part de sa veuve. 


L’action allègue que l’acte qui a donné ouverture au droit de 
mutation réclamé, fait sous la forme d’une donation entre vifs, 
pure et simple, en faveur du dit Edouard Desbarats, par le 
nommé Alexander Stewart Scott, était feint et simulé ; que cet 
acte passé devant Tessier et son confrère, Notaires, le 21 juillet 
1842, au lieu d’être gratuit, comme il avait plu aux parties de 
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le dire, avait été consenti pour bonnes et valables considéra- 
tions, fournies au dit Stewart Scott par le dit Appelant ; que la 
forme de donation avait été adoptée dans le but de frauder la 
Fabrique et lui faire perdre les lods et ventes qui lui apparte- 
naient sur cette mutation, dont le prix et considération étaient 
larésignation qu’avait faite ou devait faire le dit Appelant de 
l'office de Greffier de la Cour d’Appel qu’il occupait, afin que 
cet office fut conféré au dit Stewart Scott ; ce qui avait eu lieu 
en effet ; que l’immeuble acquis par le dit Appelant lui avait 
été cédé comme le prix de la dite résignation, et était, lors de la 
cession susdite, de la valeur de £1400 courant, sur le montant 
de laquelle la dite Fabrique avait le droit d’exiger et de perce- 
voir un douzième, étant la somme de £116 18 4. 


Le Défendeur plaida par une simple défense au fonds en fait. 


De la preuve littérale et testimoniale résultent les faits sui- 
vants : 


En juillet 1842, époque où l’acte de donation, en difficulté, 
fut fait, l’Appelant Edouard Desbarats occupait depuis plusieurs 
années la situation de greffier de la Cour d’Appel, office qui est 
à la disposition du gouvernement provincial, et qui rapportait 
entre quatre à cinq cents livres courant de profits annuels ; à cette 
époque; M. Desbarats était dans un état de santé trés-précaire, 
et qui aurait fait qu’il aurait été obligé de résigner sa place tôt ou 
tard. À la même époque, M. Scott était et avait été l’un des 
Greffiers de la paix pour cette ville, situation dont les émoluments 
venaient alors d’être considérablement diminués, à raison de cer- 
tains changements qui avaient été introduits dans ce bureau ; sur 
représentation au gouvernement faite par M. Scott, à l’occasion 
de cette diminution de revenus, il avait obtenu la promesse qu’il 
lui serait donné une autre place plus lucrative, à la première 
occasion favorable qui se rencontrerait : les choses en étaient dans 
cet état, lorsqu'il paraît qu’il serait intervenu entre M. Desbarats 
et M. Scott des pourparlers, dans lesquels il aurait été question 
de la résignation de M. Desbarats de sa place en question, afin de. 
faire naître l’occasion de promotion . promise à M. Scott par te 
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gouvernement. Rien ne constate ce qui se serait passé entre eux 
dans ces pourparlers ; mais ce qui est constant, c’est qu’à leur 
suite, M. Scott se serait adressé de nouveau au gouvernement, 
et aurait obtenu l’assurance que la situation de Greffier de la Cour 
d’Appel lui serait conférée si M. Desbarats la résignait ; qu'après 
avoir obtenu cette promesse, M. Scott aurait proposé de lui 
donner sa maison dans le cas où il résignerait, pour le récompenser 
de l'avantage que lui donnerait cette résignation, et de la perte que 
cette résignation lui causerait. La résignation a eu lieu, mais 
n’a pas été faite en faveur de M. Scott ; elle a été pure, simple, 
et le gouvernement y a été tout-à-fuit étranger. 


De la part de l’Appelant, il fut dit que l’acte de donation avait 
été exécuté sans intention de frauder les Intimés ; que la fraude 
ne se présumait pas, et que les Demandeurs ne Pavait pas 
prouvée ; que l’acte était une donation de bonne foi, qui avait 
pour motif principal l’exercice d’une libéralité de la part de 
M. Scott, pour récompense de l’avantage que la résignation de 
Desbarats lui avait procuré. 


Qu'en supposant qu’il serait prouvé que Scott voulant avoir la 
situation de Desbarats, lui eût dit: “ Si vous résignez votre 
situation et me la procurez, je vous donnerai ma maison,” la 
donation, en ce cas méme, ne donnerait pas ouverture au droit 
de lods et ventes.—(Duplessis, liv. JT, p. 89).—De pareils 
contrats sont rangés dans la catégorie des contrats do ut facias, 
et ces contrats ne produisent pas de lods et ventes. —( Duplessis, 
loco citato). 


Que des faits prouvés s’élevait la question de savoir si la muta. 
tion opérée par la donation, était une vente ou un acte équipol. 
lent à vente ; que l’on ne pouvait dire que ce fut une vente ou 
quelque chose d’équipollent à vente, parce qn’il était impossible 
de fixer le prix ; qu’en effet, ce n’était pas Desbarats qui avait 
donné la situation à Scott, c'était le gouvernement ; Desbarats 
n'avait donné que sa résignation, qui était quelque chose qu’il 
était impossible d'apprécier ; enfin, qu’en supposant qu'il y eut 
des lods et ventes, il n’y avait rien qui pt en déterminer Je 
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quantum : car il était de règle que les lods et ventes ne s’esti- 
maient pas sur la valeur de la propriété, mais sur le prix convenu. 


Il fut argué de la part des Intimés que la considération fournie 
par Desbarats pour la propriété donnée, était la résignation de 
son emploi de Greffier de la Cour d’Appel ; résignation qui avait 
procuré ce même emploi à Scott ; que c'était quelque chose d’ap- 
préciable, et que par conséquent il ÿ avait un prix ; que l’on ne 
pouvait ranger l’acte en question dans la catégorie des donations 
qui ne produisent aucun droit de lods et ventes, parce que la 
donation, pour ne produire aucuns lods et ventes, doit être une 
pure libéralité volontaire ; un acte qui n’admet d’autre cause, 
d’autre objet, d'autre motif que celui d’un bienfait qui n’est dicté 
que par la seule libéralité du Donateur, qui n’est fondé que sur 
son affection pour le Donataire.—(10, Guyot, Rép. de Jurispru- 
dence, verbo Lods et Ventes, p. 662, 668).— Peut-on supposer 
de pareils motifs à Scott, père de plusieurs enfants. ainsi qu’il 
est prouvé dans la Cause. La donation dans l’espèce produit des 
lods et ventes.—(5, Pothier, Tr. des Fiefs, p. 142, n° 3.—Anc. 
Déniz., verbo Leds et Ventes, n° 86.—Voyez aussi ler Henri- 
quez, Code des Seigneurs, p. 107, où sont posés les principes 
généraux qui règlent les cas où il y a ouverture du droit de lods 
et ventes. | 


Rotianp, Juge, dit en substance :—Pour accorder des lods et 
ventes sur la transaction en question en cette Cause, l’on se fonde 
sur ce qu’il y a eu simulation et fraude. Pour ma part, je ne 
puis concourit dans cette opinion. Dans le cas présent, il n’y a 
pas de prix stipulé entre les parties ; par conséquent, il n’y a pas 
de vente, et par la même raison il ne peut y avoir ni simulation 
ni fraude. La donation a donc été gratuite. Or, les donations 
gratuites et rémunératoires ne produisent pas de lods et ventes. 
Mais, dit-on, il y a eu un quid pro quo ; Desbarats a résigné 
son office pour ne pas être dans le chemin de Scott qui en avait 
Ja promesse, et ce dernier a, pour ces considérations, fait la dona- 
tion en question ; c’est bien un quid pro quo, soit, mais cette 
considération est-elle appréciable à prix d’argent ? C'est ce que 
je nie, et suivant moi, là réside toute la question. Il n’était pas 
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au pouvoir de Desbarats de procurer l'office en question à Scott. 
Guyot nous apprend que dans un cas semblable, pour juger s’il est 
dû des lods et ventes, il faut examiner si la transaction donnerait 
lieu à une action de la part de l’une des parties contractantes contre 
l’autre, de manière à ce qu’il y eut un lien de droit. Desbarats 
ayant résigné sun office, avait-il une action contre Scott pour le 
forcer d’exécuter la donation ?—Assurément non. Ce n’est pas 
la place qui a été donnée, ce n’est que la résignation qui a été 
faite, et cette résignation n’est que l’acheminement à cette place, 
qui n’était pas à la disposition de Desbarats. D'ailleurs, le droit 
de lods et ventes est de strict droit, stricti juris, et il ne faut pas 
se mettre l’esprit à la torture pour le faire naître. Pour ces 
raisons, je diffère de la majorité de la Cour. 


AYLwin, Juge :—En examinant la preuve de record, et par- 
ticulièrement la preuve qui résulte des réponses du Défendeur, 
Desbarats, aux interragataires qui lui ont été posés par les Deman- 
deurs, on ne peut s’empècher d’en venir à la conclusion, qu’il y: 
avait entre les parties un contrat illégal, empreint de fraude et 
simulé ; tel étant le cas, ce contrat produit des lods et ventes. 
La question est de savoir s’il y a eu entre les parties un contrat 
de vente, ou un contrat quelconque équipollent à vente ; il est 
impossible de dire que le contrat est un contrat de bienfaisance. 
Ii n’y a pas eu contrat de vente ; mais on ne peut douter qu’il ne 
soit intervenu entre les parties un contrat équipollent à vente. Un 
prix a été payé et un prix a été regu; cet acte produit donc des 
lods et ventes. Maintenant il s’agit de savoir comment fixer le 
montant des lods et ventes qui doit être payé, il a été dit que le 
quantum se réglait sur le prix donné et non sur la valeur de 
l'immeuble ; c’est la régle générale à laquelle on fait exception 
quand elle se trouve inapplicable. Dans le cas actuel, les Jods 
et ventes doivent être estimés sur la valeur de la propriété qui est 
constatée être de la somme de £1400. 


Présents :—RozLanD, Aytwin, Juges, et MM. Paneret Ross. 


La Cour, etc., considérant et vu que l’acte cité en la décla- 
ration des Intimés, au lieu d’étre ce qu’il comporte, est un acte 
simulé, déguisant la résignation d’une charge publique, rétri 
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buée par un salaire fixe et des honoraires, par une des parties, 
dans le but de la faire avoir à l’autre, et que de fait, le contrat 
entre les dites parties, au lieu d’être un contrat de bienfaisance, 
est un contrat intéressé de part et d’autre, équipollent à vente, 
et que la mutation de propriété qui s’en est ensuivie, a produit, 
en faveur des Intimés, le droit de lods et ventes ; vu aussi que 
le prix a été établi approximativement par le prix d’acquisition 
de l’immeuble en question, donné par le Donateur à son Vendeur 
lors de son acquisition, et le prix des rentes reçu par le Dona- 
taire lors de son aliénation. La Cour confirme le Jugement 
dont est Appel avec dépens, et ordonne la remise de la procé- 
dure par devers la Cour inférieure pour être fait ce que de droit. 
L’honorable M. le Juge Rolland dissentiente. 


* Canon er BaïLzLair@f, pour l’Appelant. 
Lemieux, pour l’Intimée. 


| * LA REIN 
BANC DE LA REINE, DISTRICT DE QUEBEC. 


EN APPEL. 
(Epovarp DESBARATS, . . . .. +... Appelant, 
; et 
La FABRIQUE DE QUEBEC,........ Intimée, 
1851. | et 
‘Dame Emma Gravezey, Veuve Desparars, Repre- 
nant PInstance en Appel. 


mess 


La donation à rente viagère pro- 
duit des lods et ventes. Le quan- 
tum des lots et ventes ne doit pas 
se régler sur la valeur de la rente 
capitalisée en la multipliant par 
dix, mais sur Ja valeur de la vie 
du Donateur. Comment doit se 
constater Ja valeur de telle vie ? 


The donation subject to a life 
rent gives rise to lods et ventes. 
The amount of lods et ventes is 
not to be ascertained by multi- 
plying the life rent by ten, and 
taking the product as the capital, 
but sueh Jods et ventes are charge- 
able upon the value of the Donor’s 
life. what method shall the 
value of such life be ascertained ? 


L’action en cette Cause était intentée par la Fabrique de 


Québec contre l’Appelant pour lods et ventes. 


L’ Appelant 
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étant décédé depuis, Ma:lame Desbarats, sa Veuve et Légataire 
Universelle, reprit instance. 


Dans l’action il était allégué en substance : que la Fabrique 
était propriétaire en possession d’un fief situé en la cité de 
Québec, connu sous le nom de Fief Notre-Dame ; que par 
acte du 31 janvier 1841, le nommé François Lehoulier fit dona- 
tion entre-vifs à l’Appelant Desbarats, d’un certain emplacement 
et bâtisses dessus construites, situé dans l’enclave du dit fief ; 
que les charges de cette donation furent que le Donataire paierait 
à l’acquit du Donateur: 1° à la Dame Hanua et ses héritiers 
£800 ; 2° au nommé Latouche £200, et enfin 3° une rente 
viagère et annuelle de £145, dont partie payable au Donateur 
lui-même, et l’autre à son épouse ; mais cette rente ne devait 
durer qu’aussi long-temps que vivrait le dit Donateur, et cesser 
entièrement à son décès ; la déclaration ajoutait que le Défen- 
deur avait pris possession de l’immeuble donné ; que les charges 
de la donation valaient £2450, valeur de l’immeuble lors de la 
donation, dont le douzième était dû à la Fabrique pour droit de 
lods et ventes, se montant à la somme de £204 8 4 courant, 
pour laquelle elle demandait condamnation. 


La défense consistait dans la dénégation générale, et dans une 
exception par laquelle il était prétendu que : 

1° En droit, les lods et ventes se devaient régler non sur la 
valeur de l’immeuble aliéné, mais sur le prix de vente convenu, 
ou sur les charges tenant lieu de tel prix. 


2° En point de fait, que le prix convenu consistait unique- 
ment dans les deux sommes de £800 et de £200, que le 
Donataire s’était chargé de payer à l’acquit du Donateur 
fesant £1000, dont le douzième £83 6 8, était tout ce que la 
Fabrique avait droit de réclamer, pour lods et ventes, à raison de 
la mutation en question. 


8° Que cette somme avait été offerte au procureur de la 
Fabrique, avant l’action, consignée chez le Notaire chargé d 
faire les dites offres, lesquelles avaient. ensuite été réitérée : 
Pexception et déposées en Cour. "Par 
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4° Que sur la rente viagère imposée pur l’acte, il n’était pas 
dû de droit de mutation, parce que lorsqu’elle avait eu lieu, Ja 
propriété acquise rapportajt à l’acquéreur en revenus réels et 
effectifs, beaucoup plus que le montant de la dite rente viagère, 
et que partant, pour cette partie, la donation était gratuite et 
nullement onéreuse, ni équipollente à vente. 


5° Que si nonobstant ceîte raison, il était dû quelque chose 
par suite et à raison de la dite rente, le montant payable devait 
se régler non sur un capital composé de l’accumulation de la dite 
reute pendant dix années à venir, ainsi que le prétendait la 
Fabrique, mais bien sur un capital qui devait être fixé sur les 
probabilités du temps plus ou moins long que la dite rente devait 
être payée, probabilités fondées sur l’âge, l’état de santé, et 
autres circonstances du Donateur. 


69 Que comme preuve de l’injustice du mode adopté, la dite 
rente n’avait, de fait, été payée que pendant peu de mois seule- 
ment, le Donateur étant décédé peu de temps après la date du 
dit acte de donation. Le .Défendeur, en son exception, con- 
cluait à ce que les offres faites fussent déclarées valables et 
suffisantes, et que l’action fut renvoyée pour l’excédant de la 


demande. 


Il fut constaté par le Défendeur que le premier mai 1841, 
lorsque la rente viagère commença à être exigible et payable, 
la propriété donnée était louée pour la somme annnelle de £222. 


De la part de la Fabrique, il fut soutenu qu’elle avait droit : 


1° A un douzième sur les sommes de £800 et £200, payables 
à la Dame Hanna et au nommé Latouche, fesant ce douzième 


£83 6 8. 


2° A un douzième encoré sur £1450, se composant de dix 
années de la dite rente viagère, qui, étant de £145 par an, 
. donnait pour les dix ans la dite somme de £1450, dont le 
douzième était de £120 16 8, ce qui, joint à £83 6 8, forme- 
rait la somme totale de £204 3 4, pour laquelle Jugement 
aurait dû être rendu contre le Défendeur. 


87 


La Cour Inférieure, en statuant sur ces prétentions diverses, 
n’a adopté ni les unes ni les autres. Par son Jugement du ler 
juillet 1848, exception du Défendeur a été renvoyée comme 
étant non fondée, et il est accordé à la Fabrique la somme 
de £183 12 1, sur les £204 8 4 qu’elle demandait. 


L’Appelant, au soutien des prétentions par lui émises en son 
exception, que la propriété rapportant en retenus plus que le 
montant de la rente viagère, la donation pour cette partie était 
gratuite et nullement onéreuse, cita Pocquet de Livonière, Tr. 
des Fiefs, p. 198, 199.—Pothier, Tr. de la Vente, n° 615.— 
2, Fonmaur, Tr. des Lods et Ventes, n° 468.—ler Bourjon, 
p. 284. 


L’Appelant soutint aussi que le mode de calculer les Jods et 
ventes dans les cas de donation à rente viagère, en multipliant 
la rente annuelle par dix pour former un capital sur lequel les 
lods et ventes étaient dûs, était incorrecte, et que ce mode était 
fondé sur une vieille erreur. —Pocquet de Livoniére, Tr. des 
Fiefs, p. 201, 202.—2, Fonmaur, Tr. des Lods et Ventes, 
n° 570.—3, Guyot, Tr. des Fiefs, p. 402.—1, Revue de Lég. 
et Jurisprud., p. 184, Cuthbert vs. McKinstry. 


Les Intimés soutinrent qu’en thèse générale les Donations 
donnent ouverture aux droits de Lods et ventes : 10, Guyot, 
Rép. de Jurisprud., verbo Lods et Ventes, p. 654, 655, et 
suivantes ; et notamment les donations onéreuses dans lesquelles 
sont comprises les donations à rente viagère, comme dans le cas 
soumis à la Cour.—Le même auteur, p. 659, 660, 661, 662, 
663.—3, Guyot, Tr. des Fiefs, p. $94, $95, 401.—D’Ar- 
gentré, sur la Cout. de Bretagne, art. 65, n° 9.—Preudhomme, 
Droits seigneuriaux, p. 262, 263.—1, Bourjon, 284, 285.— 
1, Henriquez, Code des seigneurs, 104. 


Que la rente viagére stipulée par la donation étant une somme 
d'argent, était facilement appréciable, et que par conséquent le 
contrat intervenu entre les parties était un contrat équipollent à 
vente et qui produisait des lods et ventes. —Pothier Tr. d 
Fiefs, p. 142, 145.—8, Hervé, p. 134, 145, 146 | | “s 
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AyLwin, Juge :—Les Intimés, Demandeurs en Cour Inférieare, 
réclament des lots et ventes sur £2450, d’abord : sur £1000 
que le Défendeur-Appelant s’est obligé de payer par l’acte dé 
donation sur lequel l’action est basée. Quant aux lods sur cette 
somme, il n’est fait aucune difficulté ; le Défendeur en a fait 
Poffre. Ensuite les Intimés réclament de plus les lods sur £1450, 
montant de la rente viagère stipulée au dit acte, capitalisée en la 
multipliant par dix—la règle qui, suivant eux, était adoptée en 
France, et qui doit être suivie ici. La règle invoquée par les 
Intimés est vicieuse et a été depuis long-temps répudiée en 
France (1). 


À l’époque où cette règle était suivie dans ce pays, la valeur 
de la vie humaine était inconnue ; on a depuis constaté cette 
valeur, et on l’a réduite à une précision arithmétique. Les 
calculs pour cet objet ont été faits et perfectionnés par les Com- 
pagnies d’Assurance sur la Vie ; en adaptant les règles suivies 
lorsqu’il s’agit d’une assurance sur la vie au cas soumis à la 
Cour, l’on constatera d’une manière certaine quelle était la 
valeur de la rente viagère que le Défendeur s’est obligé de 
payer, et les lods devront se payer sur cette valeur. 


Pour en venir à ce résultat, il est ordonné par le Jugement 
que la valeur de la rente viagère sera établie par experts. 


L'application de cette règle devient de la plus haute impor- 
tance à tout censitaire dans ce pays, et devra avoir leffet de 
mettre fin à de nombreuses difficultés resortant de questions ana- 
logues à celle qui est soumise à la Cour dans le cas actuel. 


Le Jugement de la Cour d’Appel est comme suit : 
Présents :—-RozLanD, AYLWIN, Juges, et MM. Paner et Ross. 


Vu que la demande des Intimés devant le Tribunal dont est 
Appel, est vague et incertaine, en autant qu’il s’agit de l’éva- 
luation de la rente viagère formant partie du prix de la mutation 





(1) 3, Coutume de ia Rochelle. 
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sur laquelle ils ont droit de réclamer lods et ventes, et que l’Ap- | 
pelant, au lieu d’offrir une réponse suffisante a la demande portée 
contre lui, y a manqué ; vu aussi que la demande des Deman- 
deurs est bien fondée en droit et susceptible, en point de fait, 
d’être réduite a la certitude—il est ordonné que le Jugement 
dont est Appel, soit et par ces présentes il est infirmé, et cette 
Cour prononçant le Jugement que le Tribunal dont est Appel 
aurait dû donner, ordonne que, par experts et gens ä ce con- 
naissants, la valeur de la dite rente soit établie et fixée pour 
sur leur rapport au dit Tribunal être fait ce que de droit et 
raison ; et la Cour, : vu que les défenses de l’Appelant sont fau- 
tives, et que dans son pourvoi devant cette Cour il a également 
manqué en ne formulant pas ses griefs, ordonne que les frais du 
présent Appel seront soufferts par les deux parties respective- 
ment ; de plus, il est ordonné que la procédure soit renvoyée 
devant le Tribunal dont est Appel. 


Caron ET Bartiares, pour l’Appelante. 
Lemieux, pour les Intimés. 





BANC DE LA REINE. 


€ DISTRICT DE QUEBEC. 
EN APPEL. | 


Devant Rozzanp et AyLwin, Juges, et MM. Ross et Ancrrs. 


‘ et 


Les Dames Rexicieuses Ursuriwes, Appelantes, 
1851. 
BOTTERELL,..........,.... Intimé. 





Jugé qu’une requête réclamant] Held that a petition claiming 
la péremption d'instance, doit être | the péremption d’instance, ought to 
accompagnée d’un certificat du | be accompanied by a certificate 
Greffier, spécifiant l’époque da | of the Clerk, establishing the date 
dernier errement, - | of the last proceeding. 


Dans cette Cause, la Cour était incompétente depuis plus de 
deux ans. Une commission spéciale était émanée, nommant 


des Juges ad hoc. Aussitôt la Cour constituée, Plnti 6 
M bea) 
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demanda qu’il lui fut permis de présenter une requête pour faire 
prononcer la péremption d’instance. Cette application fut prise 
en délibéré, et la Cour, par son Jugement, déclara, qu’indé- 
pendamment qu’il apparaissait par la procédure que la péremption 
n’était pas acquise, et qu’elle avait été fréquemment interrompue, 
et qu’indépendamment que le Tribunal avait été incompétent, 
c'était le cas de faire l’application de la règle contra non valen- 
tem agete non currit prescriptio, dans le cas particulier, la 
requête de l’Intimé ne pouvait pas être reçue, parce ‘qu’il ne 
rapportait pas avec icelle un certificat du Greflier spécifiant 
l’époque du dernier errement. 


Caron er BaiLLarG£, pour les Appelantes. 
O. Sruart, pour l’Intimé. - 





QUEEN’S BENCH, 


€ DisTRICT OF THREE-RIVERS. 
APPEAL SIDE. 


Before Stuart, Chief Justice, and RoLianp, Paner, 
and AyLwin, Justices. 


1851. 


Hanr amp Orners,.........- Appellants, 


PHILIPP8, ......... ‘eee Respondent. 


Held that if a debt, which ori- | Jugé que si une dette, con- 
ginated in London, be tainted with | tractée à Londres, est entachée 
usury, the Law of England in rela- |"d’usure, il est nécessaire d’allé- 
tion to this matter ought to be | guer dans les défenses quelle eat 
stated in the plea. Ja Joi d’Angleterre sur ce sujet. 


The Respondent, a Merchant in London, had brought an 
action against the Appellants for the sum of £ due him 
under a notarial obligation. To this demand, the Appellants had 
set up several pleas, and amongst others, a plea, by which they 
alledged that the original consideration of the notarial obligation 
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in question, was tainted with usury. The Court of Appeals was 
of opinion that this plea was bad, inasmuch as the original trans- 
action had taken place in England, and inasmuch as there was 
not in that pleading an averment stating what was the Law of 
England in relation to this matter, which was essential. However 
this plea of usury, as well as the others, were not sustained by any 
proof, and the Judgment of the Court below, rendered in favour 
of the Respondent, was affirmed with costs. oO 


Hart, for Appellants. 
Jupau, for Respondent. 





4 
BANC DE LA REINE, 


DISTRICT DE MONTREAL. 
EN APPEL. | 


Devant Sruanr, Juge-en-Chef, Paver et AYLwIN, Juges. 


[GRANT,................... Appelant, 
1851. et Lo, 
"| Les Privcrpaux OFFICIERS DE L'ARTILLERIE, Jnti- 
més. 


Held, that the mutation fine is 
not due upon the sale of real estate, 
required for public uses. 


Jugé, qu’il n’est point da de lods 
et ventes sur l’acquisition d’un 
immeuble pour un objet d'utilité 
publique. 





L'action était portée de la part d’un seigneur réclamant des 
lods et ventes sur l’acquisition d’un immeuble, faite dans l’en- 
clave de sa censive et mouvance par les Principaux Officiers de 
PArtillerie, ou Bureau de POrdonnance, pour un objet d'utilité 
publique. Ceux-ci avaient plaidé en Cour Inférieure qu'il 
n'était point dû de lods et ventes dans le cas d’une acquisition 
d'immeuble pour un ebjet d'utilité publique, et la Cour Infé. 
rieure avait maintenu cette prétention. (C'était de ce J ugement 
dont Grant avait interjeté Appel.’ . 


STUART, Juge-en-Chef :—L’action a été portée par Grant 
réclamant des lods et ventes sur un age de vente par un nommé 
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Lafleur aux Principaux Officiers de l’Artillerie, autorisés par 
. la Te Vic., c. 11, à acquérir des propriétés pour l'usage du 
gouvernement. Dans le cas présent, l’acquisition a évidemment 
été faite pour l’utilité et pour le bien publics. La seule questign 
à décider est de savoir s’il est dû des lods et ventes sur l’acqui- 
sition d’une propriété faite pour un objet d'utilité publique. 
Une foule d'auteurs, au nombre desquels l’on compte Chopin, 
D’Argentré, Pothier, sont d’avis qu’il n’en est pas dû ; peu d’au- 
teurs sont d’un avis contraire. En effet, l’origine du droit de 
lods et ventes est fondé sur le consentement que le seigneur est 
censé donner à la mutation. Or, le consentement du seigneur 
n’est pas requis pour l’acquisition d’une propriété nécesfhire 
pour un objet d'utilité publique, comme serait l’acquisition 
d’une propriété requise pour la construction de travaux néces- 
saires à la défense du pays. Le droit de l’autorité publique en 
pareil cas remonte à l’origine des sociétés, et a précédé le 
régime féodal. Le jugement déboutant Grant de sa demande 
est confirmé. 
BucHanan, pour l’Appelant. 
Bretuune Er Dunxiw, pour les Intimés. 


SUPERIOR COURT.—MONTREAL. 


Before Day, VANFELsoN, and Monpezzr, Justicés. 


N° 1496 Bruneau, Plaintiff, vs. Fossrooxe, Defendant, 
| | and 


FosBROOKE,. . . .. .... ee eae Opposant. 


of 
1850. 





Shares in the Stock of an unin- | Les parts dans les fonds d’une 
cerporated company cannot .be | compagnie . non incorporée ne 
taken in execution in the manner | peuvent être saisies-exécutées en 
provided by the Provincial Statute, | la manière pourvue par le Statut 
12th Vic., cap. 23, de la 12e Vic., ch. 23. 


Judgment rendered. 7th January 1851. 


The Plaintiff having obtained Judgment took in execution 
certain shares belonging tq.the Defendant in an unincorporated 
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joint stock company, known as the Richelieu Company, in the 
manner provided by the Act 12 Vic., cap. 23, being an Act for 
the seizure and sale of shares in the capital stock of incorporated 
companies. The Defendant filed an Opposition afin d’an- 
nuller, alleging the illegality of the seizure. 


Pxr curiam.—The question in this Case comes up on an 
Oppositiqn afin @annuller, and several preliminary points 
having been disposed of, the Court is now to give Judgment 
on the merits. The Plaintiff seized seventy-four shares, the pro- 
perty of the Defendant, in the Richelieu Company, which was 
unincorporated. In doing so,.he took the course pointed out by a 
late Provincial Statute for the seizure and sale of shares in incor- 
porated companies. Now, the remedy provided by the Statute, 
is an exceptional. remedy and cannot be extended beyond the 
intentions of the Legislature, that intention evidently being to 
confine its operation to incorporated companies, and not to apply 
it to associations, such as the Richelieu Company, which have 
only such rights and privileges as are possessed by ordinary 
partnerships. The Judgment of the Court then is, that the pro- 
ceedings had and taken under the said execution, are irregular 
and null, inasmuch as the said seventy-four shares of stock, in 
the said Richelieu Company, canhot by Law be seized and 
taken in execution in the manner set forth ip the Sheriff’s return 
of the said Writ, and the Court therefore, doth maintain the said 
Opposition and grant main levée of the said seizure, with costs 
against the Plaintiff. 


CHERRIZR AND Dorion, for Plaintiff. 
Mclvær, for Defendant. 
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SUPERIOR COURT.—MONTREAL. 


N° 1582¢ A. MoFancane, . . . . . . Plaintiff, 
. of | VS. 
1850. € Bens. Draper, . . . . . . Defendant. 


The lands of a Défendant being ! Les biens immeubles d’un De- 
under seizure, has the Sheriff a | fendeur étant sous saisie, le Shérif 
right to seize the same lands a | a-t-il droit de sdisir les mêmes 
second time under a second Writ | immeubles une seconde fois, en 
of execution ? . | vertu d’un second bref d’exécu- 

tion ? ° 





Judgment rendered 7th January 1851. 





This question came up on a petition presented by the Defen- 
dant Draper, wherein he set forth a seizure, by the Sheriff, of his 
lands at Chambly, on the 7th February, at the suit of Frothing- 
ham and al., and another seizure of the same lands, on the 9th 
of February, at the suit of John Ingalls, and agaih, on the 31st 
July last, another seizure of the same lands at the suit of the . 
Plaintiff McFarlane, “ by reason .of which illegal, unjust and 
‘¢ oppressive proceedings the Petitioner had been put to great 
‘€ additional costs; wherefore he prayed, 1°, that the said Sheriff 
‘ may be ordered and compelled to refund to him the sum of 
“© £18 10 10, which, by reason of such illegal proceedings on 
‘ the part of the said Sheriff, Petitioner was compelled to pay 
to the said Sheriff as costs of seizure, and further that this 
6 Court may be pleased to mark its sense of the conduct of the 
‘¢ gaid Sheriff by fine and emprisonment, or both, with the costs 
‘¢ of this petition. ”’ 


“7 MonnEcLer (dissenting) :—The question involved in this 
Case is one of great importance to society. ‘The first question 
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is, if these three seizures should have been made. I am of 
opinion that the Sheriff had no right to make them. .Of course 
the question of the precise number of seizures has nothing to do 
with the matter. If he could make three, he could make thirty. 
To reduce the thing to its sjmplest form, it may be asked, can. the 
Sheriff seize the same goods twice? I have looked through the 
books, and I can find no authority which changes the opinion 
I have already expressed. The establishment of the Commis- 
sioners of seizures in France has nothing to do with this Case. 
This, however, is the manner in which they proceeded in 
France : when there were two seizures the Plaintiff became an 
opposant. It seems fram the statement of my learned colleague, 
Mr. Justice Vanfelson, that a similar Jurisprudence hes pre- 
vailed in the District of Quebec. There, when there were two 
seizures, the second was reported. I do not know whether 
the Jurisprudence had been uniforin in Montreal ; but whether 
so or not, ‘the principles of Law cannot be overturned by irse- 
gularity of practice. Now, let the.Case be examined. +Here 
are three Writs of different dates, and all of them proceeding 
through the Sheriff, who is the fountain from which all the 
processes issue throughout the District—not as in France, 
where the Bailiffs were each separate persons, acting on his 
individual authority, and one not knowing of the seizures made 
by the others. It isto be presumed that the first seizure was 
a good one. The Sheriff took the Defendants - goods, as the 
Queen directed him. The second Writ then came out, the 
Sheriff knew that he had already physical possession of the 
things, which he was directed again to take possession of. It 
is true he had the Queen’s directions ; but the Judges exer- 
cise functions still higher than her’s, for she often comes before 
them to have her Causes judged. If she then directs any 
officer of justice to do wrong, it is for him not to gbey her. 
Nor is the Sheriff bound to do so in this Case. He ought to 
have reported the second and third Writs,. inasmuch, as he was 
unable to execute them ; having already executed the first. It 
_ may be said that the debtor should have paid the first execu- 
tion, and then he would not have had three upon him at 
once. That may be ; but I confess I cannot see the sense of 
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crushing a man whp cannot pay one seizure under the weight 
of several others. There is another question—whether the 
Court has the right to order its officers to refund costs impro- 
perly occasioned by their immediate actions, or be imprisoned 
therefore. Neither the Ordinance of .1785, 25 Geo. III, nor 
the Act of 1801, 4 Geo. III, decide that point. What weighs 
with me, then, is the fact, that an Advocate could be impri- 
soned for not paying his client money received for him ; 
and without making any invidious distinction of nobility, etc., 
I think the Advocate has the advantage of position, and that 
if he can be subjected to this punishment, the Sheriff certainly 
could be so also. I think, therefore, that the rule should 
be made absolute ; but happily for the Sheriff, the Court is 
of a different opinion. I had forgotten to mention one reason 
for my opinion, which is that the Act of 1801, which was 
intended as a panacea for all the bad acts of officials, gives to the 
Court the right of remedying all evils, not otherwise provided 
for, if that remedy was not opposed to the Law of the land. It, 
in fact, gives the Court a power almost equal to that of Par- 
liament in England, and as the Ordinance of 1785 has provided 
no remedy for this Case, the Court is bound to do so, under the 
Act of 1801. | 


Suirx, Justice, in giving the Judgment of the Court, said :— 
The Petitioner, to support this petition, must shew : Ist, that 
the Court in this instance is invested with summary Jurisdiction, 
and 2dly, that the Sheriff has acted illegally and in violation of 
some positive Law. If it cannot be shewn that the Sheriff acted 
illegally and in violation of any positive Law, then it is evident 
that the summary Jurisdiction which is presumed to exist in this 
Court cannot be invoked, for such summary Jurisdiction can only 
be exercised in cases of wilful misconduct on the part of officers 
of this Court. The whole basis of this application is to be found 
in the books of practice, and in that maxim of the Custom of 
Paris which declares that saisie sur saisie ne vaut, mais il est 
converti en opposition ; therefore, says the Petitioner, there 
can be no second seizure. The Court does not concur in this 
view of the Law. The meaning of the maxim is, that after a 
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first seizure duly enregistered in the bureau of the Commissaire — 
aux saisies réelles, it was not competent to a second creditor, . 

having an execution, te enregister his seizure and proceed to the 
décret ; but the second seizure might be made to be converted 
into an apposition. Thén when a person possessed a titre exé- 
cutoire which he wished to enforce, he placed it in the hands of 
a huissier, who proceeded to enforce it by seizure ‘of the estate 
of the debtor. It did not issue from the Clerk’s Office as our 
executions all do, but it was a document having the force of a 
titre exécutoire which could be enforced by a huissier, without 
the intervention of a Court of Justice. Armed with this docu- 
ment, the huissier made the seizure, and presented the procès 
verbal of the seizure to the Commissaire aux saisies réelles, 
who was bound to enregister it if no other seizure appeared on 
the Registers. It had been the practice before the time of 
Louis XIII for each huissier to name and appoint a Commis- 
saire himself; but this practice was found to be so fruitful of 
frauds, that the practice was first abolished by an edict of 
Louis XIV, by which Commissaires aux saisies réelles were 
appointed in each bailliage royal; who were alone empowered 
to act and to proceed to the décret: The seizure, thus enre- 
gistered, had certain legal effects. It placed the property seized 
under the care of the Commissaire, but it did not entirely divest 
the debtor of it. It was only by means of the bail fudiciaire, 
a proceeding which the Commissaire was bound to adopt in the 
interest not only of the seizing creditor, but of all the cre. 
ditors, that the debtor was entirely dispossessed of his property, 
and it vested in the Commissaire for the purpose of proceeding 
to the décret. After this proceeding, the saisie inured to the 
benefit’ of all persons having any claims against the debtor, and 
. it was no longer in the power of the seizing creditor to stay 
proceedings, or even to settle with his debtor, so as to arrest the 
décret, but the Commissaire was bound to proceed to the décret, 
su long as any: creditor, hypothecary or otherwise, presented 
himself and remained unpaid. Under this system, it was in the 
power of any creditor to claim to be subrogated to the rights of the 
seizing creditor, in case that creditor should declare himself dis- 
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inclined to proceed to the décret by reason of payment or some 
other causes ; and this right arose simply frem the fact, that by 
"the operation of the bail judiciaire, (which in its effects ope- 
rated as a commission in bankruptcy), the debtor was entirely 
divested of the property seized. That this was the state of the 
Law in France would be evident by reference to the following 
books :—Merlin, verbo Saisie Réelle ; Nouveau Dénizart, same. 
word ; Ancien Dénizart ; Bruneau et Pigeau, under the words 
Commissaire aux Saisies Rée.les, Bail Judiciajre, etc.— 
Now apply this state of the Law to the proceedings in our Courts 
under the writ of execution. The Sheriff is merely a ministe- 
rial officer, who is bound to enforce any Writ directed to him, 
issued out of the Court of which he is the officer. He is bound 
to execute all Writs directed to him, and it is for the creditor 
who issues the Writ to see how it can be enforced, so as not to : 
interfere with any proceedings under previous Writs issued 
against the same Defendant. The Sheriff, moreover, does not 
take possession of the debtor’s property so as ‘to prevent the 
seizing creditor from exercising unlimited control over his own 
Writ. The creditor may stay proceedings, discharge the Writ 
or cause the Sheriff to return the Writ unexecuted, and before 
its return by the Sheriff, the Court has no control over it. 
How then can any subsequent creditor demand a subrogation to 
the rights of the seizing creditor, or divest him of his rights over 
the Writ? The seizing creditor may discontinue all proceedings 
under the Writ, and no benefit can accrue’to any other creditor 
under it: so a Defendant may oppose the execution on the 
ground of informalities, and this contestation may extend over 
years and before many Courts; is a creditor to be stopped by 
such proceedings from levying his debt? Surely not ; but such 
would be the case. if the first seizure was a bar to a second. 
The question, in fact, involved the right of a creditor to enforce 
his Judgment by execution, and the Court were of opinion that 
the Sheriff could exercise no control over that right. It was 
said that the Sheriff must know of the existence of all previous 
Writs directed to him, and, as a consequence, of the existence 
of a previous seizure ; but ought the Sheriff in any case to 
restrain the undoubted rights of the creditor under the Law ? 
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The same rule too would apply to the Prothonotary, who by the 


authority of the Court directed the Writ to the Sheriff for execu- 
tion, so that it was clear that the mere knowledge of a former 
seizure could not affect the merits of the case. It may be a hard 
case for a Defendant, but under the Law as it now exists, the 
Court could grant no relief, and the petition must be rejected. ” 


Mr. Justice Day concurred in the remarks of his colleague 
who had last spoken. The question was not simply a question 
of the Sheriff's liability, but it was a question of a Plaintiff's 
rights ; for what a Plaintiff had a right to have done, the Sheriff 
was bound {o do, or if not, he was liable for the consequences. 
If the Plaintiff might have the execution, then the Sheriff must 
aid him to render it effective, and if not in the usual way, in 
what way was this to be done? In looking into the French 
Law, and the meaning of the maxim saisie sur saisie ne vaut, 
it was clear that the second seizure was always made ; then 
came the question who should prosecute it to a décref before the 
Commissaire? At this stage, the first seizing creditor went on, 
and the others became converted into Opposants : that was the 
explanation ; but to suppose the Sheriff could put the Queen’s 
Writ into his pocket, and do nothing with it, was to suppose 
_ some exceptional Law which had not been pointed out. 


Petition dismissed. , 


Donkin AND Betuune, for the Sheriff. 
Guey, for Petitioner. 


7] 
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SUPERIOR COURT.—MONTREAL. 


. N° 686 Ç Canrizetp Dorwin,..... Plaintiff, 
. of vs. 
1848. € Ropert Evans & aL., . . . Defendants. 


Notary inadmissible to contra- | Un Notaire ne peut être admis 
dict notice of protest filed by Plain- | à contredire ce qui est contenu au 
tiff in the Cause. . certificat de signification de protét 

| par lui fait, et qui est produit dans 
la Cause. 


Judgment rendered 7th May 1850. 


Action against the maker and endorsers of a Promissory Note. 
. The Case turned on a mistake made by the Notary in filling up 
the notice of protest left with one of the Defendants. 


The deslaration set forth the making of a Promissory Note for 
£125, by Robert Evans, payable to the order of William Evans, 
who endorsed and delivered it to John Edward Evans, who 
afterwards’ endorsed it to the Plaintiff, with the usual allegations 
of non-payment, and protest, and notice. 


Robert Evans and William Evans made default : John Edward 
Evans, the other Defendant, appeared and pleaded, ‘Ist, by 
exception, that he was not .a trader, but a farmer; 2dly, a 
défense au fonds en fait : issue was joined by general answer 
and replication. 


The notice filed by Plaintiff contained a copy of the Note, but 
the certificate was that the Notary went to the residence of 
Robert Evans, the endorser, and speaking to himself, demanded 
payment of the «aid endorser, and notified him that the note was 
protested, etc. . 
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The Plaintiff brought up the Notary, who was examined as a 
witness, the Defendant’s objection to his competency being 
reserved. The Notary stated that he notified John Edward 
Evans speaking to himself, and by leaving with him the copy of 
the notice filed by the Plaintiff, in which he inadvertently 
inserted the name of Robert Evans as endorser. 


At the hearing, the Attorney of John Edward Evans, moved 
to reject the deposition of the Notary, on the ground that it 
tended to contradict the notice filed by the Plaintiff with the 
protest. ; 


Surru, Justice, dissenting, held'.the Notary competent to 
explain the notice. The protest is by a Notary, as Notary ; but 
not so in respect of the notice. It must be proved by the Notaty. 
on oath asa witness. The note’ was copied in full, and the 
Defendant, John Edward Evans, must have been aware what 
note it was. In England, an error in the notice where no copy 
is given of the note, might be fatal. I find no english autho- 
rities. in point, but refer to Bank of Alexandria vs. Swan, 9 
Peters, p. 38. 


Day, Justice :—The question is as to what is sufficient evi- ’ 
dence of notice. The return of the Notary of having gone to 
the domicile and countersigned, has always been taken as 
authentic. Here the Plaintiff brings up the Notary to prove the 
certificate is untrue. It would be extremely dangerous to admit 
such proof. The Notary might have proved that he served a 
written notice on John Edward Evans, and if he had produced 
a written certificate to that effect, it might perhaps have been 
received. 


Monpexet, Justice :—From motives of public policy, à 
Notary should not be allowed to eontradict his official act. 

Judgment against Robert Evans and William Evans, jointly 
and severally ; action, as against John Edward Evans, dimissed 
with costs. 


Jounson AND Burrovens, for Plaintiff. 
T. Jupan, for John E. Evans. 
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SUPERIOR COURT.—MONTREAL. 


Befure Day, Smirn, and Vanrexson, Justices. 


N° 2711 ( Joux B. Forsytu & aL., .... . Plaintiffs, 
of vs. 
1849. € Amevra WiLLiamMs & AL.,..... Defendants. 


Clause in the Will of a TestAtor, 
that a usufruct bequeathed by him, 
infavor of his wife, should cease on 
her remarriage, held not to be 
contra bonos mores. 

When a Tutor ad hoc, appointed 
to minors for the purpose cf pro- 
tecting their interests in a usufruct 

“bequeathed to them, is sued jn an 


La clause d’un Testament qu’un 
usufruit légué par un Testateur à 
sa femme, cessera par son convol, 
n’est pas contre les bonnes mœurs. 

Lorsqu’un Tuteur ad hoc, nommé 
pour veiller aux intérêts de mi- 
neurs dans un usufruit qui leur est 
légué, est poursuivi dans une 
action relative à cet usufruit, il 
n’est pas nécessaire de faire nom- 





action relating to the usufruct, it is, 
not necessary that a Tutor ad hoc | mer un tuteur ad hoc pour ré- 
.be appointed expressly for the | pondre à cette action. ° 
purposes of the suit, 


This was an action brought by the Plaintiffs, as surviving Exe- 
cutors of Charles Grant, against Amelia Williams, wife of Thomas 
C. Sloan, and the said Thomas. C. Sloan, for the purpose of 
authorising his wife, and Alexander Robertson, tutor ad hoc 
to eight minor children, issue of the marriage of the said Charles 
Grant and the said Amelia Williams. 


: The declaration set forth the Will of the deceased Grant, of 
the 6th April 1843, by which he devised to his Executors, their 
powers being extended beyond the year and a day, all his real 
and personal estate upon trust that his Executors, or the survivors 
‘or survivor of them, should absolutely dispose of and sell the 
same by public auction, or private contract (except the portion 
thereof bequeathed by his Will to be enjoyed in usufruct), and 
invest the proceeds in parliamentary stocks or in real securities, 
as they should deem expedient, thé dividends and revenues to 
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be applied to the maintenance and education of his children, 
the principal sums to be divided, share and share alike, among 
the children when they. should respectively attain the age of 
majority. ‘The clause in the Will relating to the usufruct above 
alluded to, was in the following terms : 


“ And I declare that it is my will, and I hereby give and 
‘ bequeath to Amelia Williams, my wife, and my said children, 
“ the usufruct and enjoyment of the house, garden and pre- 
ic mises, at St. Catherine, on which I now reside, with all the 
‘© household furniture, plate, etc., and all the moveables therein 
‘ contained, until all the surviving children shall attain the age 
“© of 21 years, the whole under the control and superinten- | 
“ dence of my said trusteés ; after which period the whole of 
“ the property real and personal, the usufruct of which is now 
€ bequeathed, shall be disposed of and the proceeds thereof .dis- 
‘€ tributed according to the provisions of this my will ; provided 
“ nevertheless that if the said Amelia Williams, my wife, 
** should, at any time during the subsistence of the said usufruct, 
% marry again, then the said usufruct to her and to my said 
‘ children shall become and be from thenceforth null and void, 
. “ and as ifthe same had never been granted and bequeathed ; 
€ and upon the termination in any manner of the said usufruct, 
‘€ the property composjng the same shall be forthwith sold, and 
‘€ the proceeds thereof applied under the general provisions of 
‘ my said last Will.” ° 


The declaration then set forth the death of the Testator, the 
marriage of Amelia Williams on the 16th June 1846, the enjoy- 
ment by her and her husband of the property bequeathed in 
usufruct, ‘the appointment of Alexander Robertson, on the 19th 
July 1849, as Tutor ad hoc to the minors, for the purpose of 
representing them as respects the said usutruct, and for the pro- 
tection of their rights and interests in the property bequeathed 
en usufruif ; that the children were alive and still minors ; and 
the refusal of the Defendants to deliver up the house and pre- 
mises described at length: conclusions, that the usufruct bo 
declared to have been forfeited by the marriage, and that the 
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Plaintiffe in their capacities be declared proprietors of the house, 
garden and premises, and that the Defendants be condemned to 
deliver up the same to the’ Plaintiffs, with the rents, issues and 
profits thereof from the day of the marriage, and to pay £200 
damages, alleged to have been suffered. 


Alexander Robertson, the Tutor ad hoe appeared, declared 
qu’il s’en rapporte à justice, and further, that, in his opinion, it 
would be for the advantage of the minors, that the usuffuct 
should be declared to have ceased as prayed for by the Plaintiffs’ 
declaration. 


Amelia Williams, by her first plea, set up the Will and the 
. clauses above recited, her possession of the property bequeathed 
en usufruil, her marriage with Sloan, and alleged that the pro- 
visions of the Will, limiting and restricting the bequest made to 
her for so long only as she should not remarry, are illegal, ino- 
perative, null and void as being contrg bonos mores, and the 
Law of the land, and prayed that the provision so limiting her 
usufruct be declared illegal, null and void, and the Plaintifis? 
action dismissed. 


The second plea alleged substantially the same grounds as are 
set furth in the first plea, adding that, as the usufruct was 
bequeathed to the children as well as to her, the proviso as to 
the termination of the usufruct by her remarriage, could not affect 
their rights 3 that the bequest in their favor was valid ; that the 
intentions of the Testator were that she should continue to live 
with the children till they had all arrived at the age of majority, 
and that ho forfeiture could by Law take place so as to enable 
the Plaintiffs to ‘control and take possession of the property, 
against her rights and those of thé minors: conclusions as in 
first plea. 


A third plea w was added to the effect that a Tutor ad hoc should 
have been named expressly for the purposes of the suit, and to 
maintain the rights of the minors in the action. 


The Plaintiffs replied, Ist, that the allegations of the plea 
were unfounded in Law ; 2dly, by a general answer. 
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Admissions were given of the facts. 


" On the 16th September 1850, the Court rendered Judgment 
declaring that the clause in the Will above referred to was not 
contra bonos mores ; that the Defendant Williams and her 
husband could not avail themselves of any matter or thing con- 
tained in the exception, by them lastly pleaded, to bar the said 
action, and that the said exception was unfounded in Law ; and 
granting the conclusions of the Plaintiffs declaration ; providing | 
for the appointment of experts to estimate the value of the rents, 
issues, and profits of the house, garden and premises, and 
reserving to determine hereafter as to the claim for damages. 


Taycor anp McTavisx, for Plaintiffs. 
CARTER AND CARTER, for Defendants. 





IN THE CIRCUIT COURT.—MONTREAL. 





January Term: 1851. 





Held that all fees to be taxed | Jugé que les honoraires dansles . 
in Cases instituted previously to the | poursuites intentées avant la pre- 
promulgation of the new tariff, | mulgation du nouveau tarif, doivent 
shall be governed by the provisions | être taxés suivant qu’il est pourvu 
of the old tariff. par l’ancien tarif. 


At the last January Term of the Circuit Court for the Circuit 
of Montreal, the following question was submitted to the Court, : 
Mr. Justice McCorp presiding : 


‘ The Clerk of the Circuit Court submits to the Court : 
‘ whether the fees in all Cases pending at the date of the - 
‘ publishing of the new Tariff, payable to the Clerk of the 
‘ Circuit Court, should not be taxed according to the Tariff 
** existing when the said Cases were instituted. - 


Montreal, 27th January 1851. 
‘© (Signed) Moxx, Corrin & Papineau, C. C.C.” 


Oo 
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The following is Mr. Justice McCorn’s opinion, pronounced 
29th January 1851 : ° 


‘ The Court is of opinion that all fees to be taxed in Cases 
‘ instituted previously tothe promulgation of the Tariff, dated 
‘© 17th December 1850, shall be so taxed according to the pro- 
‘ visions of the previous tariff.” 





COUR SUPERIEURE.—MONTREAL. 


Présents :—Day, Smirn, et Monnezer, Juges. 


N° 2506 ( Morgav, ..... Demandeur, 
de et 
1850. À Ricuxs, . . . . .. Défendeur. 


Pour prouver l’identité d’unim-} It is not necessary to prove by 
meuble, i] n’est pas besoin de | parol evidence the identity-of real 
preuve testimoniale, si d'ailleurs | estste, if such identity is esta- 
les descriptions contenues aux |‘blished by the similarity of the 
actes se ressemblent suffisamment. | descriptions in the deeds. . 


L'action était pour le recouvrement de partie du prix d’un 
immeuble transporté au Démandeur par le Vendeur. Le Dé- 
fendeur opposa à cette demande le payement par lui fait de cer- 
‘taines hypothèques, dont était grevé l’immeuble en question ; 
exception à laquelle le Demandeur répondit par une réponse 
- générale: lors de Ja plaidbirie, il invoqua, pour faire rejeter 
l'exception, le défaut de preuve d’identité de l’immeuble décrit 
aux actes invoqués par le Défendeur. 


Day, Juge, en rendant le Jugement de la Cour, observa que 
le Demandeur, pour détruire la présomption résultant de la res- 
semblance des descriptions, aurait dû faire quelque preuve, ce 
qu’il n’avait pas fait, et l'exception fut en conséquence main- 
tenue et l’action déboutée. 
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Moxpecxr, Juge, différa d’opinion en autant que, quoiqu’il 
y eut ressemblance, ou plutôt gradation de ressemblance, dans les 
descriptions, il n’y avait pas néanmoins certitude de lidentité 
de l’immeuble. 


SUPERIOR COURT.—MONTREAL. 


Before Day, Smirx, and Vanrexson, Justices. 


of and 


N° 60 Ç La Banque bu Peurze, PU. vs. J. Donxcani, Dft. 
1850. 


Mxesire F. Martin, . 7.8. 


Held that no Jadgment can he 
awarded against a Tiers-Saisi 
upon a declaration to the effect 
that he had given to the Defen- 
dant three negotiable promissory 
notes, which are not yet due, but 
the interest upon which has been 
‘demanded from him by a third 
party, and that the Defendant has 


Jugé que la déclaration que fait 
un Tiers-Saisi qu’il a donné au 
Défendeur trois billets promissoires 
négociables, qui pe sont pas en- 
core dis, mais payement de l’inté- 
rôt desquels lui a été demandé par 
un étranger, ne peut justifier une 
condamnation contre ce Tiers- 
Saisi, et que le Défendeur a intérêt 
à contester la Saisie-Arrét. - 


an interest in contesting the Sazste- 
Arrêt. ° . 


Judgment rendered 7th January 1861. 


In this Case, a Writ of Saisie-Arrét after Judgment had issued 
to attach monies belonging to John Donegani in the hands of a 
third party. On the 15th January 1850, the Tiers-Saisi 
appeared and made his declaration to the effect that, on the 18th 
May 1849, at Montreal, he had made his three premissory notes, 
payable to his own order, the 20th August 1866, bearing inte- 
rest at.6 per cent per annum, the said interest to run from the 
20th August then last past: which said promissory nets fre 
had then and there endorsed and delivered to the Defendant, 


in payment of a like sum : that the first posent of TALATEN 


= 
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Le même jour, avant que cette règle suit signifiée au Deman- 
deur, ce dernier fait signifier à l’Avocat du Défendeur un avis 
de motion aux fins de faire rejeter un Rapport d’arbitres fait et . 
produit dans la Cause. 


La Cour est d’opinion que ce dernier procédé du Demandeur 
avait interrompu la péremption, et en conséquence déboute la 
Règle prise par le Détendeur, avec dépens. 


 SUPERIOR COURT.—MONTREAL, 


Before Day, Vanre son, and Monpgzer, Justices. 


N° 1999 Ç Hon. W. Morars & AL ose. Plaintiffs, 
of vs. 
1848. ( Tuomas McGinn, .......... Defendant. 


In an action brought by the Dans une action portée par la 
Montreal Provident and Savings | Montreal Provident and Savings 


Bank,. on a Notarial Obligation for 
monies lent, the Defendant cannot 
set up in compensation a sum of 
money transferred to him by a 


Bank, sur une obligation notariée, 
le Défendeur ne peut opposer en 
compensation, une comme de de- 
niers déposée a cette Banque par 


un créancier qui a transporté cette 


depositor in the Bank. 
somme au Défendeur. | 


This was an action brought by the Montreal Provident and 
Savings Bank, on a Notarial Obligation of the 9th July 1846, to 
recover £150 loaned to the Defendant. 


The Defendant pleaded, 1° that two depositors named Goldie and 
Ross, made deposits in the Bank according to certain rules and 
regulations forming part of a pass-book to the amount, ihcluding 
interest, of £160 14 7, and by deed of the 26th October 1848 


"(before the institution of the action) transferred the said deposits 


to the Defendant ; also a demand of settlement by the Defendant, 
and refusal by the actuary of the Bank ; and that the Plaintiffs’ 
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claim was more than compensated ; conclusion, that claim be 
declaretl: compensated and action dismissed. 


The second and third pleas were to the same effect with the 
same conclusions : there was also a défense en fait. 


To this plea the. Plaintifis replied : 


1° That by the Provincial Statute under which the Bank 
came into operation, 4 and 5 Vic., c. 82, provision is made for 
reference to arbitration of any matter in dispute, between the 
Bank and any individual depositor, according to rules to be esta- © 
blished by the Bank, and that under these rules, three members 
of the Board of Trade were appointed, to whom the matter in 
dispute in this Cause should ‘have been referred, their award 
being without appeal ; 2° that in July 1848, the Bank became 
insolvent, and had ever since continued to be insolvent, so that-it 
was uncertain how much could be realised from its property 
and assets for the said depositors, and that since the 24th August 
1848, there had been no-sufficient amount of monies realised 
from the property and assets of the said Bank to pay any dividend 
to depositors ; that all depositors in the Bank are joint owners 
and shareholders therein, and the trust vested in the Plaintiffs 
is for the benefit of the depositors generally, and debtors of the 
said Bank cannot set up deposits, by them or others made in the 
said Bank, against their liability to the Bank. — 


It is unnecessary to refer to the proof as the J udgment of the 
Court shews the grounds on which the Case turned. The 
Judgment is to the following effect : 


“* Considering that the Defendant ought not, by reason of any _ 
thing in the special answer of the Plaintiffs by them firstly pleaded 
to the exception of the Defendant, in the said Cause filed, to 
obtain the conclusions thereof, for the dismissal of the said excep- 
tions, or any of them, inasmuch as the said Plaintiffs have not, in 
and by their said special answer, concluded or prayed for the snt,. 
mission and reference of the matters in the said exception plaaded 
to arbitration, doth dismiss the said special answer ; and the 
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Court considering that the Plaintiffs are the Trustees and Attor- 
nies (mandataires) of all depositors in the said Savinge Bank 
conjuintly, and are, as such, liable to pay to each depositor the 
amount of his deposit from the funds only created by the deposits, 
and the interest thereon accrued ; and considering that it appears 
that such funds are inadequate to pay to all the depositors the 
amount of their respective deposits, and that the said Savings 
Bank is insolvent : it is considered and adjudged that the Defen- 
dant is not, by reason of any thing in bis said exceptions, or any 
of them, alleged, and by Law, entitled to have the debt and sum of 
* money by the said Plaintitfs demanded, or any part thereof, com- 
pensated or extinguished by the sum of money and deposits in the 
said exceptions mentioned, aud offered in compensation in manner 
and form as he hath pleaded the same, and the said exceptions are 
hence dismissed ; and the said Defendant is condemned to pay 
to the Plaintiffs, in their said capacity, the sum of £150, curreut 
money of the Province of Canada, umount of the Obligation made 
by the Defendant in favor of the Trustees of the said Montreal 
Provident and Savings Bank. ” 


Cross AND Torrance, for Plaintiffs. 
Moreau, Lesianc AND Cassipy, for Defendant. 





SUPERIOR COURT.—MONTREAL. 


Before Day, VanrEezson, and MonpeLer, Justices. 


N° 58Ç W. Brooke, ....... Plaintiff, 
of Vs. | 
1849. ( Tue Ciry BANK, . . ... Defendant. 





The books of a Bank are not 
evidence in its favor to prove 
payments made by such Bank. 


Une Banque ne peut produire 
ses livres en preuve des paiements 
allégués avoir été faits par telle 
Banque. 





Action to recover £125 7 2, balance of the sale of 17 shares 
in the stock of the City Bank, and certain interests on dividends 
declared in favor of the Plaintiff. 
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* Plea: 19 Payment ; 2° Compensation. 

The question arose on the absence of cheques to prove the amount 
Withdrawn from the Bank by the Plaintiff. The only evidence of 
the payment of the sums contested, was to be found in the books of 
the late Mr. Brooks, agent of the Bank at Sherbrooke, where the 
transactions alleged took place. It was proved that Mr. Brooks | 
was in the habit of paying sums of money over the counter, 
without receiving any cheque, but merely making entries in the 
books of the Bank. Payment of two sums—one of £10, and the 
other of £14 16 11—which had been made to the Plaintiff in 
this way, was proved ; and another sum of £20 for a promissory 
note which had been discounted by the Bank, the proceeds of 
which had been received by the Plaintiff (the note itself was not 
forth-coming), was -admitted by the Plaintiff. In respect to the 
remainder of the disputed amount, the only evidence, as already 
stated, was contained in the books of the late agent of the Bank at 
Sherbrooke, Mr. Brooks. c 


Day, Justice :—In this Case, the Bank has relied on the 
books of its agent, which they say are regular. With respect to 
this evidence, however, it is plain that entries in books of 
accounts do not constitute evidence in favor of those who make 
them. That is the rule of the English Law, which must govern 
the present as a Commercial Case ; and though a somewhat diffe- 
rent doctrine is to be found in the french books, where it is said - 
by Pothier and other writers, that the books of a trader regularly 
kept should be received as a presumption in his favor, that isa 
doctrine which must be received with great caution, and which 
the Court does not feel itself inclined taextend. It is true the 
position of Bankers is in some measure a peculiar one ; for they 
are in the habit of returning the vouchers of their depositors at 
particular periods, and are thus left without vouchers for their 
payments ; but when the-business is well conducted, there can be 
little doubt about the matter, because the entries are made ina 
pass-book, which is handed to the depositor. If be received that 
book without making any remonstrance for a long tite : the 
Court would doubtless hold the entries as à presurmptyrmny in Coven 


of the Bank. In this Case, it is not so. The transartisne Need oy sca py 
P 
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the parties have been carried on. for a long time ; and when the 
Plaintiff got an account rendered, charging him with different 
sums alleged to have been paid to him, he immediately objected 
to some of them. Ihave gone through the books, and can find 
only one case, which is in Massachusetts (reported in Pickering’s 
Reports), where the books of a Bank were admitted as proof in 
- the absence 6f vouchers under the hands of depositors, and that 
was under peculiar circumstances. 


Judgment for Plaintif'for £80 10 5, being the amount claimed, 
less the sum proved and admitted to have been paid, leaving to 
the Plaintiff his recourse against the Defendant to defend, hold 
harmless, and indemnify him from and against any demand or 
claim which may hereafter be made by any person, for, upon or by 
reason of the promissory note not produced by the Bank. 


Mack anp Mur, for Plaintiff. 
Rose anp Hormss, for Defendant. 





SUPERIOR COURT.—MONTREAL. 


Before Day, Smirn, and VANFELsoN, Justices. 


Hon. W. Morris & au.,...... Plaintiffs, 
N° 2595. vg. 
of E. W. R. AnTRoBUS, ...... _. + Defendant, 
1850. | and | 
E. W. R. Anrrogus, ........ Opposant. 





Held that a seizure of moveables | Jugé que la saisie mobilière 
under a Writ of Fieri Facias,.the | faite en vertu d’un Writ de Fieri 
- goods seized being in the posses- | Facias d'effets entre les mains des 
sion of the Plaintiffs, js bad, and | Demandeurs est nulle, et que la 
that the proceeding should be by | procédure aurait dû être par voie 
Saisie-Arrét, de Saisie-Arrét. 





Judgment rendered 7th January 1851. 





This was an Opposition afin d’annuler, filed by the Defen- . 
dant, to aseizure of moveables made under a Writ of Execution, 
issued on the 15th October 1850. 
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The Opposition alleged: 1° That no demand of payment of the 
sum mentioned in the Writ had been made, either from the Defen- 
dant personally, or at his domicile, and that no copy of the procès- 
verbal had been served ; 2° that there was no election of domicile 
in the procès-verbal, and no sufficient delay between the day of 
seizure and the day of sale ; 3° That the goods being at the time 
of seizure in the possession of the Plaintiffs, could only be seized 
by Saiste-Arrét.—This was the main ground relied upon. 


The Plaintiffs answered that for more than six months pre- 
viously to the issuing of the Writ, the Defendant had resided and 
had had his domicile at Toronto ; by reason whereof, the Plaintiffs 
were unable to serve the procés-verbal of seizure otherwise than 
by sending a copy thereof by Her Majesty’s Mail, by means whereof 
the Defendant was legally served therewith. 


The return of the Sheriff was to the effect, that after search for 
the Defendant, he could not be found ; that he had left his domi- 
cile in the District of Montreal ; that no demand cf payment could 
therefore be made ; that the goods and silver plate seth forth in 
the schedule annexed to the Writ, were seized in the possession 
of the Montreal Provident and Savings Bank—(the said goods in 
the procès-verbal declared to be ‘‘ pointed out to me by the 
‘€ Plaintiffs as being the property of the Defendant, who depo- 
“€ sited the same with the Plaintiffs, as collateral security for the 
“ said debt’) ; that a copy of the procès verbal was delivered 
to the guardian ; that he was unable to serve the Defendant with 
a copy of the procés-verbal, and that he “ had notified the 
‘¢ Defendant by sending a copy of the procès-verbal to his domi- 
“ cile at Toronto, in that part of Canada, heretofore Upper- 
‘ Canada, by Her Majesty’s Mail. ” 


The only evidence adduced was as to the residence of the De- 
fendant at Toronto, as alleged. 


The Jadgmént of the Court was to the effect that the mode of 
seizure adopted by the Plaintiffs was illegal, and that the sending 
of the copy of the procès-verbal through Post, was null and of 
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no effect, and that the proceeding should have been by. Satsie- 


Arrét. 


Opposition maintained. 


BapGEe.Ley AND ABBoT, for Plaintiff. 
Henry Stuart, for Opposant. 


SUPERIOR COURT.—MONTREAL. 


| Wednesday, 5th Jauuary 1851. 





Before Mr. Justice Smrrx, and a Speciau Jury. 


Tux Quesre BANK, . ..:. 


Tae Hon. Jonn Mozsox,. . 


€ ee e@ @© + ee ee + @ 
« 





Held that the endorser of an 


aecommodation promissory note, 
has a right to set up, in compenea- 
tion against the holder of such 
note, all sums of money which the 
holder has paid or become in- 
debted to the maker since the time 
of the protesting of the note ; and 
that the salary of a Bank Officer, 
paid by quarterly instalments, may 


_ be set up in this way against the 


Bank by an accommodation en- 
dorser. 


Jugé que l’endosseur d’un billet 
promissoire, donné pour accom- 
modement, a le droit d’opposer 
en compensation, à la demande 
du porteur de tel billet, toutes 
sommes de deniers que le porteur 
a payées. ou a dues au faiseur du 
billet, depuis qu’il a été protesté ; 
et que le salaire de l'officier d’une 
Banque, payé tous les trois mois, 
peut être opposé en compensation 
de cette manière à la Banque par 
l’endosseur de tel billet. 


This was an action on a promissory note for £800 with inte- 








rest, made and signed by one Noah Freer, at Quebec, on the 
Ath May 1844, payable’ on the Ist May 1845, to the order of 
the Defendant, for value received, and by him endorsed to the 
Plaintiff, the protest of which, for non-payment, was duly made 


and notified to the Defendant. 
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The Defendant pleaded by défense au fonds en fuit and by 
ten pleas of peremptory exception. 


The first plea was to the effect that Freer, the maker of the 
note (and the principal debtor thereof, the endorsemert thereof 
by the Defendant being, to the knowledge of the Plairtitf, an 
accommodation endorsement), had been from the time it was 
protested, to the institution of the action, the Cashier of the 
Plaintiff, and as such, had become the Plaintiffs creditur for a 
sum of £3000, by means of which :he Defendant's liability on 
the note had become extinguished by compensation, before the 
action was brought. 


The second plea was to the same effect, with the exceptica 
of its alleging that the compensation took place at successive 
periods, when and as Freer’s salary of £600 per annum accrued, 
and became due and payable to him by the Plaintiff. 


The third plea averred that the Plaintiff, knowing the Defen- 
dant’s endorsement of the note to have been solely for Freer’s 
accommodation, and without consideration, agreed with them for 
the payment and compensation of the note by Freer’s salary as it 
became due, and charged the Plaintiff with having, in fraud 
of the Defendant, paid Freer’s salary in advance. 


The fourth plea alleged that the amount due on the note was 
paid by Freer, the maker, to the Plaintiff long before the insti- 
tution of the action. 


The fifth plea set up an assignment by Freer to the Plaintiff 
after the note had been protested, of four shares of stock in the 
St. Lawrence Steamboat Company, valued at £2000, by way 
of collateral security, and alleged a consequent agreement by the 
Plaintiff to give time to Freer, without the knowledge or con- 
sent of the Defendant. ) 


The sixth plea stated the stock to have been transferred and 
accepted in satisfaction and discharge of the note. 


The seventh plea averred that between the date of the nuts 
and the institution of the action, the Plaintiff received large sun 
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of money for Freer, and agreed with him and the Defendant to 
apply them to the payment and satisfaction of the note, and . 
discharged the Defendant from all liability in respect of it, 
agreeing to look to Freer alone for payment. 


The eighth plea was to the effect that on the Ist January 1848, 
the Plaintiff, with Freer’s consent, agreed with the Defendant 
that the note should be gradually paid out of Freer’s salary, and 
accordingly discharged the Defendant. 


The ninth plea differed from the sixth chiefly in stating the 
value of the steamboat stock to be over £1000, and in the mode 
of alleging the transfer. . 


The tenth plea.alleged that the note was endorsed by the Defen- 
dant without cause or consideration, and solely for the accommo- 
_ dation of Freer, and had been paid and satisfied by Freer long 
before the insfitution of the action ; and that the Plaintiff well 
knowing these facts, but contriving with Freer to defraud and 
injure the Defendant, had by fraud and collusion with Freer, 
brought this action, and that the Plaintiff was the holder of the 
note in bad faith and was acting in collusion with Freer, who was 
the real Plaintiff in this action, the Quebec Bank being merely 
his préte-nom for the purposes of the present suit. 


These pleas were met on the part of the Plaintiff by general 
and special answers, denying each and all of the facts stated in 
them in the most formal and specific manner, besides which it 
was alledged in reply to the first and second plea, that Freer’s 
salary had been regularly paid to him as it became due, without 
any portion of it having been applied to the payment, satisfac- 
tion, extinguishment or compensation of the amount due on the 
‘ note in question. . 


The Cause came on to be tried before His Honor Mr. Justice 
Smith, and a Jury of Merchants and Traders, summoned by 
consent of parties, from the City-of Montreal alone, pursuant 
to the provisions of 10 and #1 Vic., c. 12, s. 36 and 40. 
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The facts which were necessary to constitute a primd facie 
Case against the Defendant, viz: the making and endorsing of 
the note, the protest and notice of protest, being admitted by 
his Counsel, the Plaintiff merely called one witness by whom it 
was conclusively proved that Freer’s salary had been regularly 
paid to him as it became due, ever since 1844, without any part 
of it being applied to the payment of the note. 


The Defendant’s evidence consisted of the answers given by 
Mr. Gibb, the President of the Bank, to interrogatories sur 
Jaits et articles, shewing that since the protesting of the note, 
the Bank had gone on paying Mr. Freer £150 a quarter as his 
salary ; also a letter from Mr. Gibb communicating a resolution 
of the Directors of the Bank, passed in 1847, “‘ that the steam- 
boat stock be held for the payment of Mr. Freer’s note ;” and a 
letter written by Freer himself in 1848, in.which he tells 
Molson : “ I have settled my note for £800, endorsed by you, 
and your responsability on that note has been cancelled. ” 


On behalf of the Plaintiff, it was contended that the pleas 
contained only three distinct grounds of defence, viz: Ist, pay- 
ment ; 2d, release by taking collateral security and agreeing to : 
give time to the maker, and 3d, compensation by means of debts 
due from the Plaintiff to Freer, the maker of the note. That there 
was absolutely no evidence in support of the first ground, and 
that in the. absence of proof of an agreement to give time, the 
aetion could not be defeated on the second ground, inasmuch as 
the mere taking of collateral security was rather an advantage to 
the Defendant than otherwise, and did not in any way affect or 
alter his rights, or discharge him from his liability.— (Story on 
notes, § 416 and 419). 


That with respect to the last ground, that of compensation, 
although it is true that compensation takes place by mere opera- 
tion of Law, and independently of the knowledge or consent of 
the parties, whenever a creditor becomes the debtor of his debtor, 
and a debtor the creditor of his creditor, yet that the effect of 
the payment of one debt is to revive the other and admit of its 
recovery.—(Toullier, VII, p. 474, n° 395). 
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That, as a general rule, it is not competent to a debtor to 
plead compensation by a debt due from his creditor to a third 
party.—(Pothier, Oblig., n° 630). 


That the case of a surety presents the only exception to this 
rule, it being a received maxim that a surety is entitled to avail 
himself of every defence that could be set up by his principal.— 
(Ibidem, n° 651). 


That with respect to all other co-debtors the rule is absolute, 
viz: Si duo rei promittendi socii non sint, non proderit 
alter quod stipulator alleri res pecuniam debet.—(Digest, 
Book 45, Tit. 2, C. 10, and Pothier, Oblig., n° 274). 


That the Defendant having been fixed by protest and notice, 
his liability was no longer conditional, but had become absolute, 
and that at no time could he be considered as the mere surety of 
Freer, but as a principal debtor of the Plaintiff.— (Pothier, Tr. 
du Contrat de Change, n° 115; Ancien Dénizart, Endosse- 
ment, n° 11; Nouveau Dénizart, Erdossement, § 1, n° 2, 
2° Prov. Stat., 34 Geo. IIT, C. 2, § 1 and 4). 


But even if he were a surety, the payment of Freer’s salary 
must be held to have barred him of his right to plead it in com- 
pensation, inasmuch as he would otherwise be allowed to avail 
himself of a plea which is not available to his principal. 


It was further argued that there was no proof ef any obliga- 
tion on the part of the Plaintiff to continue to employ Freer, or 
on his part to continue in their service, neither was it proved 
to have been agreed between any of the parties that the note 
should be paid by means of the salary ; that the Defendant had 
therefore no just cause to complain of its having been paid, the : 
natural presumption being that if it had. been withheld, Freer 
must have quitted the Plaintiff's service, and therefore that he 
only continued in it, after the dishonor of the note, on the under- 
standing, either express or implied, that it would be actually 
paid to him as it fell due, and not deducted from the amount of 
his debt on the note. The effect of a decision in favor of the 
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Defendant, it was also urged, would be to prevent all dealings 
between the holder and maker of an over-due note, on which 
there was any recourse to be exercised against an endorser, ne 
matter how great the benefit either party might derive from such 
dealings, without in the slightest degree injuring the endorser. 


The holder of such a note could not, in the face of such a 
-decision, safely purchase for cash, from the maker, goods which 
he might require ever so much—although he could buy them in 
that way from any one else, and the maker might sell them to 
any one else,’ and receive payment for them with quite as much 
effect upon the real interests of the endorser. 


On the part of the Defendant, it was argued that the endorser 
was merely in the nature of a surety ; and that, between the cre- 
ditor and the surety, the note must be held to be extinguished by 
the compensation which was operated through the Bank becoming 
indebted to Freer : as to the argument raised on the other side, 
that after the endurser became fixed by the protest, his character 
of surety ceased, it was entirely without foundation.— (Byles on 
Bills, p. 182, and Pardessus, Droit Com., vol. 1, n° 227). 
The maker and endorser were, it was true, jointly and seve- 
rally liable, but that was not incompatible with the relation of 
principal and surety. This point being admitted, the rule of 
Law was of undoubted application, that the surety was dis- 
charged.—(Pardessus, Droit Com., vol. 1, p. 444; Nouguier, 
Lettres de Change, p. 356, n° 1291 ; Pothier, Contrat de 
Change, n° 184, 185, 186, vol. 2, p. 172, Quarto Ed. ; 
Story on Promissory Notes, p. 537, n° 437, 438 ; 2 Story’s 
Equity Jurisprudence, p. 902, n° 1442 ; Duponceau, Tr. du 
Cautionnement, p. 392, n° 343, et p. 460, n° 567 ; Thompson 
on Bills, c. 5, sec. 4, p. 39, 2nd Edition).—That it is a salary 
makes no difference. —(1, Pardessus, Droit Com., p. 458.) 


‘ Cette compensation, équipolleut à un paiement, éteint la 
‘ dette des tireurs, accepteurs et endosseurs, comme aurait pu 
56 le faire un paiement réel. ” 

@ 
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It is unnecessary to give the argument of the Defendant’s 
Counsel on the other heads of the defence ; as it will be seen, 
the question turned altogether on the point whether the Bank, 
by ‘not paying themselves out of Freer’s salary, had not dis- 
charged Molson. 


Smirx, Justice, in charging the Jury, said :—The endor- 
sement to the Note is evidently an accommodation endorse- 
ment. When an individual endorses a Note for the maker, -and 
the maker is allowed to put the Note in circulation and deal 
with it as his own, the presumption is that he does so endorse it 
for the maker’s accommodation : takmg with this presumption, 
the pre-existent debt of Freer to the Bank, it cannot be 
thought for a moment that the Bank supposed they had given 
Molson money for his note ; they must have known it to be an 
accommodation endorsement. The Plaintiffs, however, on the 
face of the facts alledged in their declaration have a good claim, 
for in whatever way the Note is made, they have given value 
by accepting it as security for Freer, and therefore, however 
necessary it may be to simplify the transaction by showing 
that this is an accommodation endorsement, that is a matter of 
no moment as respects the joint and several liability of the 
parties to the Note. The signature, the protest, and the notice 
of protest are admitted, and that fixes Molson’s liability 
towards the Quebec Bank: he is just as much liable as if he 
got the money for the Note at the counter. That is too clear 
for doubt. I now come to the defence: in regard to two of 
the three grounds relied on by the Defendant, viz: that the 
Bank, after protest of the Note, took additional security from 
Freer, and did so in such a way as to substitute the new security 
for the old, thus discharging Molson ; and that the Bank took 
this security and expressly granted time to the maker, by which 
means Molson became discharged:—I am clearly of opinion 
that they form no foundation for a defence, and they must 
be dismissed from further consideration in this Cause. There 
is no evidence of an agreement to give time by which the | 
position of the endorser could be changed, so as to render it im- 
possible for him to exercise his rights, and therefure the delay 
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amounts merely to a non-exercise of the Bank’s right of recovery, 
and is not such a one as to exonerate the Defendant. Then, as 
to the steamboat stock, it is merely taken as collateral security, 
and not in payment. The‘holding of this security against the Note 
is really beneficial to the endorser ; he had never contracted for 
such security, or had become in any way a party to it, but the 
Bank voluntarily set that property aside as an additional means 
of securing Molson against loss. 


There remains then thé third and really important point in 
the Case, and if the question had ever come up before in its 
present shape, perhaps it would not now be exposed to a doubt. 
Certainly, in my mind, there is no doubt as to the Law which 
Iam about to submit to the Jury. Every one who puts his 
name to negotiable paper, allows the holder to send it forth 
to all the world, and admits that he is liable for it. This is the’ 
case with Promissory Notes. Each party, after protest, is liable 
for the whole amount. But in the case of a Bill of Exchange, 
the drawer and endorsers are only-liable in default of the 
acceptor, and in the case of a Promissory Note, the endorsers are 
only liable in default of the maker. Though, by the Commer- 
cial Law, the absolute, joint and several liability commences 
from the moment of the protest, the Civil Law, which regu- 
lates’ the relations of the parties, declares that the endorsers are 
the cautions or sureties of the makers or drawers, from the 
time they put their names to the paper. They cannot, after that, 
change their poxition ; but the obligation is, in their case, a 
secondary one, dependent on the default of the maker or 
acveptor. The primery liability is on the maker or acceptor. 
Adopting these distinctions as the principles of Law, how does 
the Case’ stand here ? That Molsoh was in the position of an 
endorser, holden to the Bank by a transaction which the Bank 
must have known to bave been in the nature of a surety ship, 
Supposing for a moment, that the Plaintiff has the absolue right 
to claim from all parties to the note, the Defendant has alu, 114 
right to demand that the holder shall not put ont of fie facile 
any sums of money fur which he may becse indoles 4 tay thy 


maker. If the holder does voluntarily ray teeny 94 ot 
@ LA op [2 


124 


becomes due, he does so at his own risk. The Law regulates 
- the transaction, and he cannot violate the Law. The Bank 
might have secured themselves by saying that, as Molson would 
be discharged by the payment of Freer’s salary, Freer must 
get Molson’s consent to their making any payments to him, for 
the Bank must be held to know the Law, that when parties, 
holding a Note become possessed of monies due to the maker, 
or become indebted to the maker or acceptor, the Law will 
operate a set-off or compensation between them. The Bank 
therefore should not have paid over the monies till they got the 
consent of Mr. Molson. If they have not done so, they must 
submit to the legal consequence, viz: that when a party holding 
a Note becomes indebted to the maker thereof, he cannot pre- 
vent the endorser from invoking the benefit which he would have 
if the payment was not made, and the monies had been retained 
in the hands of the holder ; or in other words, of setting ‘up 
payment by compensation as a defence to the action. If then 
the Jury are of opinion that the Bank did become indebted, 
and in fact did pay over to Freer, after the protest of the Note, 
without the consent of the Defendant, monies which, in the 
whole, amounted to more than the sum for which this action is 
brought, their verdict must be for the Defendant. 


The Jury, without leaving the box, returned a verdict for 
_the Defendant. 


MoxTizAMBERT AND JoHNson, for Plaintiff. 
Rosx, for Defendant. 
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COUR SUPERIEURE.—MONTREAL. 


( Ex Parte, La Compacniz pu CHemin a Lisses px 
Montreat et LACHINE, 


et 
N° 916. SEERS, ET AUTRES,......-.%.. Opposants, 
. et 
La Banque pu PEUPLE, . . . . ... Opposante. 
et 
Jon DonEGanI,. . . . . .. .... Intervenant. 





L’aliénation forcée, pour cause 
d'utilité publique, de partie d’un 
héritage hypothéqué à une rente 
constituée, ne donne pas ouver- 


The compulsory sale, for public 
uses, of a portion of a real estate 
mortgaged for a rente constituée, 
only entitles the creditor of such 


fure au remboursement total du 
principal de la rente, mais seule- 
ment à une proportion du princi- 
pal de la rente équivalant à la por- 
tion aliénée de Phéritage. 


rente to claim a proportion of the 

capital equivalent to the value of 

the proportion of the eatate alie- 

nated, and not the whole of such 
! capital. 





Jugement, le 7 octobre 1850. 





La Compagnie du Chemin à Lisses de Montréal et Lachine 
demandait en cette Cause la confirmation d’un acte d’arbitrage, 
fixant le prix de différents lopins de terre dont elle avait besoin 
pour l’établissemert du Chemin à Lisses, et possédés avant lors 
par le nommé John Donegani ; et parmi ces lots de terre s’en 
trouvait un, formant partie d’un emplacement ven@u par Louis 
M. Seers, et sa femme, à Donegani, moyennant la snmme de 
£400, pour laquelle Donegani avait créé une rente annuelle et 
constituée de £24, payable, jusqu’au rachat d’icelle rente, sex 


Opposants Seers, et reversible à leurs enfants à titre de substi. 
tution. 


La Compagnie déposa au Grefle la somme de £742, prix da 
la partie de l'emplacement susmentionné, et Seers of 96 fespjue 
; LU 
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conjeintement avec le Curateur a la substitution, firent opposi- 
tion demandant d’être payés et remboursés de la somme de 
£400, principal de leur dite rente constituée, à raison de Palié- 
nation de partie de l’émplacement affecté à la dite rente consti- 
tuée. 


Donegani, admis partie intervenante dans la Cause, contesta 
cette Opposition, alléguant qu’il avait été exproprié du lot de 
terre en question, pour cause d’utilité publique, par force ma- 
jeure et en vertu d’une loi de la Législature de cette Province, 
étant un Acte passé dans la 9e année du règne de Sa Majesté, 
intitulé : Un Acte pour Incorporer la Compagnie du Chemin 
‘€ à Lisses de Montréal et Lachine. ” 


Que ce terrain ne forme en tout que 29-100ïèmes de la totalité 
du terrain vendu au dit Intervenant, par les Opposants, Seers et 
sa femme. Que les Oppusants n’ont pas, par la loi, le droit de 
demander le remboursement du capital de la rente constituée 
pour le prix du terrain vendu par les dits Seers, et autres, au dit 
Intervenant, et que s’ils ont: droit de demander un rembourse-. 
ment, ils n’ont tout au plus le droit que de demander le rembour- 
sement d'une part du capital de la dite rente constituée, propor- 
tionnellement à la valeur de cette partie du terrain dont l’Inter- 
venant a été exproprié, eu égard à la valeur de cette autre 
partie du dit terrain, dont l’Intervenant n’a pas été exproprié, à 
‘l’époque de la vente faite au dit Intervenant. . Le dit Interve- 
. nant alléguait de plus que toutes les parties du dit terrain étaient 
de même valeur, ou à-peu-près, et que s’il y avait quelque diffé- 
rence, la partie qui lui restait était d’une plus grande valeur ; . 
en sorte que dans le cas où les Opposants, Seers et consors, au- 
raient droit à un remboursement partiel, la proportion du capital 
de la dite rente constituée qui serait à rembourser, devait être 
établie proportionnellement à l’étendue du terrain dont l’Inter- 
venant avait été exproprié, eu égard à la valeur de la totalité 
du dit terrain lors de la dite vente faite à l’Intervenant ; allé- 
guant d’abondant, que la partie du dit terrain qui lui restait, était 
non-seulement d’une valeur suffisante pour assurer Je service de 
Ja totalité de Ja dite rente ‘constituée, mais valait au moins dix 
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fois plus que la totalité du dit terrain, lors de la vente qui en 
avait été faite à l’Intervenant. 


L’Intervenant concluait au renvoi de l’Opposition, et subsi- 
diairement, à ce que dans le cas où, par le Jugement à inter- 
venir, les Opposants, Seers, auraient droit d’être colloqnés, ils 
ne le fussent que pour telle proportion de la dite rente constituée, 
eu égard à la valeur de la totalité-du dit terrain lors de la dite 
vente par eux faite au dit Intervenant, et pour les arrérages sur 
toute la dite somme de £400, et demandait le rejet du surplus 
des conclusions, avec dépens. 


Semblable contestation fut faite par la Banque du Peuple, de 
POpposition des dits Seers. 


Les Opposants, Seers, répondirent à ces eontestations en niant 
les allégués contenues en icelles, disant de plus que leur hÿpo- 
thèque étant indivisible, la partie du terrain par eux vendue à 
PIntervenant, prise par la Compagnie du Chemin à Lisses, était 
affectée et hypothéquée par privilége en leur faveur, pour la tota- 
lité de la somme par eux réclamée dans leur Opposition, avec les 
intérêts sur icelle, aussi bien que le reste du dit terrain, et 
qu’ils étaient bien fondés dans leur réclamation. Par une autre 
répanse, les Opposants, Seers, niaient l’augmentation de valeur 
du dit terrain morcelé, tel qu’il était, par le passage du Chemin 
à Lisses ; que, par ce morcellement, ils étaient exposés à 
perdre, et perdraient infailliblement, la plus grande partie de leur 
créance, s’il ne leur étaient alloué, sur les deniers déposés devant 
la Cour; que la portion offerte par l’Intervenant, et qu’en suppo- 
sant que ce dernier aurait raison dans ses allégués, il devrait 
néanmoins donner bonnes et suffisantes cautions pour le rembour- 
sement du sort principal dn dit constitut, et la prestation régu- 
lière de la rente jusqu’au remboursement du sort principal. 


La Cause étant en cet état, les parties furent entendues en droit 


sur les Exceptions plaidées par PIntervenant et par la Banque du 
Peuple. 


L’Honorable Juge Smrrx différa d’opinion d’avec la majorité, 
et était en faveur des Opposants, Seers, dont les prétentions 
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reposaient sur cette règle, que le privilége et l’hypothéque 
existent sur le total, et sur chaque partie de l’immeuble qui y est 
affecté, et considérait qu’ils avaient, à raison du décret et pur- 
gement des hypothèques, droit au remboursement de leur capital, 
à moins que les autres parties ne lui constituassent semblable 
charge sur un autre immeuble d’égale valeur. On ne peut 
forcer le créancier d’une rente à la morceller.—( Vide Pothier, 
Traité du Nantissement).—Une partie du gage disparaît, et 
ce n’est pas dans ce cas au débiteur à décider si ce qui en 
reste suffit pour assurer la créance, au paiement de laquelle il 
est affecté. Mais l’aliénation est forcée, dit-on, et le rembour- 
sement, dans ce cas, doit suivre la même règle ; le propriétaire 
est exproprié contre son gré, et le créancier de la rente doit 
également souffrir et partager avec son débiteur les inconvé- 
nients. de l’expropriation. Cette raison ne peut valoir, car 
Pexpropriation pour cause d’utilité publique, et les suites qui en 
découleût, sont une charge imposée sur le propriétaire seul, et 
non sur ses créanciers, et ne peut les affecter ni les priver du 
recours que la loi leur accorde. 


L'Honorable Juge Day, en prononçant le Jugement de la 
Cour, observa que la question, soumise dans cette Cause, se 
réduisait À savoir si l’aliénation forcée de partie d’un héritage 
hypothéqué à une rente constituée, donnait ouverture à la 
répétition du sort principal de cette rente. En France, sous 
l'ancienne législation, on ne trouve aucun précédent de sem- 
blable demande sur aliénation pour cause d’utilité publique, et 
Por est conséquemment forcé de juger la question en examinant 
quel est le caractère de la rente constituée. Dans cette rente, 
le principal est aliéné à perpétuité, et ne peut être exigé par le 
créancier de la rente : telle est la maxime générale ; règle qui 
ne souffre qu’une seule exception (du moins il est difficile d’en 
découvrir une autre). La vente par décret forcé est le seul cas 
reconnu où le créancier soit admis à demander le rembourse- 
ment, et ce droit est fondé sur deux raisons : la diminution ou 
la disparition du gage, et la vente forcée résultant du fait du 
débiteur, et qui n’a lieu que par sa faute. Mais il existe une 
* grande différence entre l’expropriation forcée sur exécution et 
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celle pour cause d'utilité publique qui a liea contre le gré du 
propriétaire et sans son fait, et c’est en vain qu’on a prétendu 
que l'expropriation en cette Cause ne devait pas être rangée 
parmi les expropriations pour causes d’utilité publique, en autant. 
qu’elle est faite en faveur d’une Compagnie qui doit seule retirer 
les bénéfices et profits qui pourraient résulter de l’entreprise—la 
Cour est d’opinion que l’aliénation a eu lieu pour.cause d’utilité 
publique. Donegani a été dépouillé de sa propriété pour ainsi 
dire par force majeure, et après l'adoption de procédés sur 
lesquels il n’avait aucun contrôle. Il est vrai qu’il y a diminu- 
tion du gage, mais ce n’est pas assez, il faut encore la faute ou 
le fait du débiteur pour donner lieu au recours que réclament les 
Opposants, Seers, et en l’absence de cette dernière condition, les 
tribunaux doivent dire aux parties, qu’en autant qu’elles ont été 
forcées toutes deux malgré elles, elles doivent également en 
souffrir, autrement, ce serait donner au créancier un avantage 
sur son débiteur. Ce detnier ayant été dépouillé d’une partie 
de l’héritage affecté à la rente, le créancier de cette rente he 
pourra recouvrér qu’une partie ptoportionnée du principal de 
cette rente. La nouvelle législation française nous montre que 
telle est la Jurisprudence qu’on y a adoptée dans les cas ana- 
logues à celui qui nous occupe ; le créancier a droit au rem- 
boursement pro tanto seulement de ce qu’il est exproprié, à 
moins que Île débiteur ne lui fournisse un nouveau gage.— 
(Dalloz, verbo Rente, n° 185; 6 Toullier, n° 669).—Les 
prétentions des Opposants, Seers, ne peuvent conséquemment 
être maintenues, et sans égard a l’aHégué’ d’auginentation de 
valeur de la propriété, qui ne peut affecter la question, le Juge- 
ment est rendu comme suit : 


The Court having seen the pleadings in this Cause filed by the 
said Opposant, la Banque du Peuple, and by the Intervening 
Party, and more especially the answers of the said Louis Misach 
Seers, Emilie Blache and Louis M. Seers, junior, in the nature 
of a demurrer to the Exceptions (Exceptions Péremptoires), 
filed by the said Banque du Peuple and the said Intervening 
Party, and having heard the parties by their respective Counsel 


and deliberated ; considering that the said Opporants, Louis 
R 
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Misach Seers, Emilie Blache and Louis M. Seers, junior, have 
not, by Law, a right to demand and receive out of the monies 
deposited as the price and value of the said land of the said John 
Donegani, taken arid appropriated by the said Railroad Com- 
pany, the full and entire amount of the capital of the rent, rente 
constituée, for the security and payment whereof the land so 
taken and appropriated, as part and parcel of a larger lot, was 
hypothecated,—doth dismiss the said special answers in the 


nature of demurrers, with 30s. costs. . ; 


COUR SUPERIEURE.—MONTREAL. 


Devant Day, Smrru, et Monpezxr, Juges. 


ADAMS,..... 
N° 765. VS. 


Pee, & au... 2... eee eee . . Défendeurs. 


1° Les Lettres Patentes pour 
Inventions, octroyées sous le seing 
privé de la Reine, n’ont pas de 
force en Canada. 


1° Letters Patent for Inven- 
tions, granted under Her Majes- 
ty’s privy seal in England, àre of 
no force er effect in Canada. 


29 Ceux qui ont obtenu des 
Lettres Patentes en Canada pour 
Inventions, n’ont d’autres remèdes 


29 The Patentees in Canada 
have no other remedy than those 
given by and epecified in our 


que ceux donnés par le Statut 


Provincial Statute. . 
Provincial. 





Jugement, le 7 octobre 15850. 





Cette action était portée contre les Défendeurs par le 
Demandeur, qui réclamait le privilége exclusif d’exploiter .un 
moulin à briques. IL basait son action, 1° sur les Lettres 
Patentes octroyées sous le seing privé de Sa Majesté la Reine, 
conférant un privilége exclusif, . tant dans les Iles Britanniques 
que dans les autres domaines de Sa Majesté, de faire usage et 
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commerce d’un certain moulin pour faire de la brique, au 
nommé Alfred Hall, de Coxackie, dans les Etats-Unis d’Amé- 
rique, qui a cédé ce privilége au Demandeur, pour la Province 
du Canada ; le Demandeur déclarant que tous les allégués aux 
dites Lettres Patentes sônt vrais, et que Hall avait rempli toutes 
les réquisitions portées .en icelles. 


Le Demandeur fondait également son action sur des Lettres 
Patentes émanées en sa faveur, sous le grand sceau de la Pro- 
vince du Canada, le 14 avril 1847, lui donnant un privilége 
exclusif dans le Bas-Canada, pour exploiter et vendre, pendant 
14 ans, une machine dont il se disait l’inventeur, appelée The 
Revolving Brick Receiver, et défendant à toutes personnes et 
corps incorporé, de faire usage de telle machine, on de l’imiter, 
ou de fa contrefaire, sans la permission ou consentement du De- 
mandeur, sous les peines et pénalités portées par la loi, disant 
que les allégués de ces dernières Lettres Patentes étaient vrais, 
et que les Défendeurs, sans sa permission, et contre son gré-et 
volonté, avaient fait, contrefait et employé, tant la machine 
décrite aux Lettres Patentes accordées au dit Alfred Hall, que 
celle inventée par le Demandeur, les avaient exploitées pour. 
faire de la brique, et en avaient retiré un profit d’au moins £250, 
et par là nuisaient au Demandeur et réduisaient les profits 
qu’il avait droit d’espérer, et ce, en contravention aux susdites 
Lettres Patentes. | | 


Le Demandeur concluait à ce que, 1° il fût déclaré, par le 
Jugement à intervenir, que lui et ses ayant cause avaient seuls 
droit à l’usage et aux profits entiers des machines décrites aux 
dites Patentes, dans le Bas-Canada, pendant la période de temps 
qui restait à s’écouler suivant ces Lettres Patentes ; 2° qu’il fat 
fait défense aux Défendeurs d’en faire usage, ou de les contre. 
faire ou les imiter, en tout ou en partie, pendant ce temps ; 

3° qu’il leur fat enjoint de démolir et enlever la machine qu’ils 

avaient érigée ; 4° de ‘rendre. compte, conjointement et soli. 
dairement, au Demandeur, de la brique par eux faite, et qu’ils 
feraient jusqu’au Jugement, au moyen des dites inventions et 
machines, et des profits en découlant, et de lui payer la somme 
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de £250, comme aussi de lui rendre compte et de lui payer les 
profits qu’ils feraient par la suite ; 5° et, à défaut par eux de se 
conformer aux ordres et injonctions de la Cour, qu’ils fussent 
déclarés en mépris de cette Cour, et: traités en conséquence, 
sans préjudice au recours du Demandeur pour les: dommages 
soufferts ou à survenir par la suite. 


À cette demande, les Défendeurs plaidèrent une Défense en 
Droit, appuyée sur six moyens ou raisons. 


Les deux premiers sont fondés sur l’absence d’allégués en la 
déclaration, 1° que le nommé Alfred Hall était le premier et 
véritable inventeur des améliorations dans la machine ou appa- 
reil pour fabriquer la brique, et 2° que ces améliorations : 
n’avaient jamais été mises. en usage ou employégs dans. la 
Grande-Bretagne et ses colonies et dépendances, 


Par le troisième mbyen, les Défendeurs prétendaient que les 
Lettres Patentes du 2 octobre 1845, et le Statut du Parlement 
Impérial de la 21 Jacques ler, ou aucun autre, en vertu desquels 
les dites Lettres Patentes ont pu être octroyées, n’ont jamais eu, 
hi pu avoir, force et effet en cette Province du Bas-Canada, 
suivant la loi qui nous régit, et que le privilége accordé au dit 
Alfred Hall ne pouvait s’étendre ni être exercé par lui, ou par 
le Demandeur, dans cette partie du pays. L’absence de mention 
en la déclaration du lieu où les Lettres Patentes du 2 octobre 
1845 ont été délivrées, forme la matière du quatrième moyen. 


Le cinquième moyen oppose l’absence d’allégué en la décla- 
ration, que le Demandeur était le seul et véritable inventeur 
d’une méthode nouvelle et ‘utile de cunstruire les machines 
pour recevoir et enlever les briques fraîchement moulées, men. . 
tionnées en sa déclaration et aux dernières Lettres Patentes, 


Et enfin, pour sixième et dernier moyen, les Défendeurs 
disaient que les conclusions de la-déclaration ne découlaient pas 
des premisses en icelle, en autant que les infractions des pré- 
tendues Lettres Patentes du 2 octobre 1845, et les.causes d’ac- 
tion qui pourraient en résulter, ne peuvent être discutées et 
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jugées que confurmément aux lois dn pays et suivant la pratique 
ordinaire de cette Cour, et non par un Jury ; non plus,que les 
prétendues: infractions aux prétendues Lettres, Patentes du 14 
août 1847, alléguées avoir été commises avant les protestations 
du Demandeur, et en outre parce que, suivant la loi de ce pays, 
un Jury en cette Cause ne pourrait accorder que des dommages, 
et que cette Cour et le Jury n’ont, par la loi, pouvoir d’accor- 
der que des dommages, et non les autres conclusions de la décla- 
ration du Demandeur. | 


C’est sur cette Défense en Droit que les parties ont été enten- 
dues, et que la Cour avait à prononcer. 


Dax, Juge, en rendant le Jugement de la Cour observa, que 
les deux premiers moyens seraient, sans aucun doute, valables 
et bons en Angleterre où l’on est tenu, dans une plainte de la 
nature de la présente action, de décrire pas à pas les progrès de 
_ Pinvention ; mais ici, où il suffit d’énoncer les faits, il n’est pas 
nécessaire dans une demande de faire tous les allégués que 
requiert la pratique en Angleterre, et les allégués de la décla- 
ration sont considérés comme suffisants. ° 


Quant au lieu où les Lettres Patentes du 2 octobre 1845 ont 
été données, ce moyen invoqué en quatrième lieu, n’est qu’à la . 
forme et ne peut soutenir une Défense en Droit. 


L’objection soulevée en troisième lieu offre plus de difficulté ; 
il s’agit en effet de décider si les Lettres Patentes émanées en 
Angleterre, doivent avoir effet en‘cette Province. Il ne peut y 
avoir de doute qu’en consentant à |’établissement d’une Législa- 
ture, le Souverain a, par là même, renoncé au droit d’y faire 
valoir ses Lettres Patentes, qui ne peuvent avoir d’effet que dans 
les pays qui sont régis directement par le gouvernement métro- 
politain. Les lois locales des Législatures, dans les limites de 
leurs attributions, mettent au néant cette prérogative royale, a 
moins qu’elles ne gardent le silence.—( Vide Chitty on Prerv- 
_ gatives of the Crown, pp. 26 and $2).—Le Statut de Jacques 
ler, en vertu duquel les Lettres Patentes Royales ont 6t6 acer. 
dées, était d’un caractère restrictif des monopoles, ot ns cmfh. 
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rait pas un droit nouveau, ou: un privilége général, et la Cou- 
ronne, en donnant sa sanction à notre acte constitutionnel, s’est 
dépouillée de la prérogative que lui accordait le Statutde Jacques 
ler, quant à ce qui regarde cette partie de la domination an- 
- glaise ; il ne peut donc, sur cette matière, y avoir d’autre auto- 
rité que celle de la Législature locale, qui seule doit prévaloir. 
Il y aurait, d’ailleurs, incongruité dans la simultanéité de deux 
pouvoirs octroyant, dans le même pays, des priviléges exclusifs. 
* Dans le cas de confit, il faudrait balancer entre l autorité métro- 
politaine et l'autorité coloniale. 


‘Quant aux moyens invoqués, et aux conclusions prises par 
le Demandeur, il s’agit de constater si elles sont conformes au — 
Statut provincial sur cette matière, savoir, le Statut de la 6e 
Guil. 4, ch. $4. Le seul moyen donné par ce Statut, est trois 
fois la valeur. de la machine, et dans les conclusions de la 
demande, on ne trouve pas de conclusion à cet effet. Mais le 
Demandeur peut-il invoquer d’autres moyens que ceux donnés 
par ce dernier Statut ? La règle suivie en Angleterre, fendée 
sur la raison et le bon sens, veut que, lorsque la loi ne vient 
qu’au soutien d’un droit reconnu par la loi commune, le remède 
soit une pénalité ou remède commutatif.—( Vie Dwarris on 
Statutes, -pp. 678, 679; 7 Term Reports, p. 626 ; 2 Bur- 
roughs’ Rep., King vs. Robinson, p. 803).—Cette règle coin- 
cide avec les maximes qui nous régissent. En France, le pou- 
voir d’expédier des Lettres Patentes résidait dans la Couronne, 
ou était exercé par les maires de quelques localités. Le seul 
moyen était la demande en dommages et intérêts. On n’y voit 
aucune trace de prohibition. L’Injonction est un procédé em- 
prunté de la Cour de Chancellerie en Angleterre, tribunal qui 
posséde une jurisdiction extraordinaire, qui lui donne le pouvoir 
de faire ce qu’aucune Cour ailleurs ne pourrait ordonner. Vu 
ces considérations, la Cour est d’opinion que les moyens invo- 
qués par le Demandeur, ne sont pas reconnus par les lois qui 
nous gouvernent, et que le Demandeur n’avait d'autre recours 
que celui donné par notre Statut provincial, et la Défense en 
Droit, demurrer, est en conséquence maintenue, Voici la tepeur 
du Jugement. 
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The Court, having heard the'parties, by. their Counsel, on the 
issue of Law raised on the Défense en Droit, pleaded by the 
Defendant to the Plaintiff’s declaration, having examined the 
proceedings and having deliberated thereon ;-considering that by 
reason of the Letters Patent, by the said Plaintiff alleged to 
have been made and granted by Our Sovereign Lady the Queen 
under the Privy Seal, to and in favor of the said Alfred Hall, 
and in his declaration set forth, the said Alfred Hall did not 
acquire or possess any sole or exclusive riglit of making, using, 
exercising or vending, in the Province of Canada, the invention 
in the said Letters Patent set forth and described, nor hath the 
Plaintiff by reason of the said Letters Patent, and of the transfer 
and assignment thereof, by the said Alfred Hall to him, in 
manner and form as the same are alleged and recited, acquired 
any sole or exclusive right of making, using, exercising or 
vending the said invention, or any right of action against the 
Defendant for the pretended infringement of the said Letters 
Patent ; and further considering, in reference to the Letters 
Patent made and granted by Her Majesty, under the Great Seal 
of this Province, bearing date and execypted at the City of 
Montreal, ,on the 14th August.1847, and in the said declaration 
' secondly set forth and recited, that by the Statute in that case 
made and provided, a specific remedy and right of action has 
. been appointed and conferred for the infringement of any, and 
all the rights acquired under and by virtue of the'said Statute, 
and of the said last recited Letters Patent, and that the Plaintiff 
cannot by Law have or claim any remedy, or remedies, other 
than, or beside those, so appointed and conferred, in manner 
and form as he hath concluded and prayed by his said declara- 
tion—doth dismiss the action and demand of him the said 
Plaintiff, with costs. 


A. er G. Rosznreon, pour le Demandeur. 
Moxx et Bucnanan, pour le Défendeur. 
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QUEEN’S BENCH.—MONTREAL. 


Before Mr. Justice SmiTH, and a SpecraL J URY. 


Georce B. Symes, 


N° 2478. 


Joun A. Perxins, 


Plaintiff, 


9 4 + ee oe +7 8 ss @® 





The Defendant having become 
the surety of Perkins, Smith & Co., 
under a Notarial Obligation fur all- 
vances to the extent of £3000, to 
be made hy the Plaintiff for the 
purpose of getting out timber :— 


Held, that the proceeds of timber 
exceeding £3000 in value, recei- 
ved by the Plaintiff,may be pleaded 
by the Defendant in payment of 
the original advances made by the 
Plaintiff, to Perkins, Smjth & Co. ; 
amd that the Defendunt iz entitled to 
have all the monies paid byPerkins, 
Smith & Co., imputed upon the 
original advances made under the 
Notarial Obligation, to which he 
was a party as surety, unless it has 
been otherwise specially agreed 
upon at the time of payment. 


Le Défendeur étant intervenu 
comme la.caution de MM. Perkins, 
Smith & Cie., dans une Obligation 
passée devant Notaires, pour des 
avances que le Demandeur s’en- 
gageait de faire su* montant de 
£3000, pour l’exploitation de bois 


.de commerce :-— 


Jugé, que le produit de tel bois, 
excédant £3000, perçu par le 
Demandeur, peut être plaidé par 
le Défendeur en paiement des 
avances faites en premier lieu à 
Perkins, Smith & Cie.; et que 
le Défendeur a droit de faire 
imputation de tous les paiements 
faits par Perkins, Smith & Cie, 
pour éteindre la dette originaire, 
contractée au moyen de telle Obli- 
gation à laquelle il était partie 
comme caution, à moins qu’il n’en 
ait été autrement convenu à l’épo- 
que des paiements. 





Judgment, September 1848. 





This action was brought against the Defendant, as surety for 
the firm of Perkins, Smith & Co:, under a Notarial Obligation, — 
whereby the Plaintiff agreed to advance £3000 to that firm for 
the purpose of getting out lumber, and which sum it was agreed 
should be repaid by the delivery of timber, at Quebec. The 
Defendant himself was the agent of the ‘principal. debtors, and 
mainly conducted the correspondence relative to the transaction. 
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Timber exceeding £3000 in value was conveyed to Quebec, 
within the period mentioned in the contract ; but after deduction 
of the charges for wages, towing, culling, etc., which Symes 
and Company (a new firm which had been formed since the 
contract was entered into) advanced money to pay, the net pro- 
ceeds fell short by £3381 of the gtoss advances, and for this 
balance the action was brought. 


The Defendant pleaded payment, by the principal debtors, 
through the delivery of the timber in question, and produced ah 
account current rendered. by Symés & Co. to Perkins, Smith 
& Co. on the credit side of which appeared a sum considerably 
exceeding the amount of the original advance, and on the debit 
side, Perkins, Smith & Co. were charged with further advances, 
in the way of notes and otherwise, to the amount of £8500. The 
Defendant relied on this account as evidence of payment, and 
contended that there being no special imputation of the monies, 
they must, by Law, go in extinction of the original advances, for 
which alone he became surety. | 


The Plaintiff replied specially that the lumber, on its arrival 
at Quebec, had been placed in the Cove of Symes & Co., and 
that that firm supplied the advances to pay the wages, towing, 
etc., and were entitled to deduct them, before accounting to the 
Defendant individually (the original lender) for the net pro- 
ceeds ; the Plaintiff further replied that, by Law and usage, he 
was only bound to give credit for the net proceeds of the timber 
after payment of the charges, and that the lumber could not be 
available to Perkins, Smith & Co., without, the charges were 
defrayed by some one ; that the great bulk of the payments 
apparently made by Perkins, Smjth & Co., was cash raised by 
Notes which Symes & Co..had given for the accommodation of 
the former, and which they (Symes & Co.) had themselves paid 
at maturity ; that the cash was entered on the one side as 
received, and the Notes charged on the ether as ‘paid, merely 
for the sake of regularity in the accounts, and that in fact no 
payment had been made at all by Perkins, Smith & Co., since 
the cash so credited was the proceeds of Symes & Co's. paper 
or, in other words, a payment with their own money. pets 

s 
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The presiding Judge charged generally, that, by Law, the 
Defendant was entitled to have all monies paid by Perkins, 
Smith & Co, imputed in liquidation of the original advance of 
£38000, unless it had been otherwise specially agreed upon at the 
time of payment ; that the account rendered by the new firm of 
Symes & Co., must be received as evidence against the Plaintiff 
. individually, since it was evident that the one business merged 
into the other, commission having been charged by the firm on 
the whele amount.—The Jury were not directed to distinguish, 
either as respected the money advanced to pay the charges, nor 
yet as to the fact of the credits given being for the proceeds of 
Symes & Co’s. own paper, and were told that the lender could 
not create a new charge on the lumber, to the prejudice of the 
surety. 


Ten Jurors found for the Defendant, and a motion was made 
for a new trial on a great number of grounds, the ‘chief of which 
were : 1° For misdirection of the Judge; 2° On the omission 
of the Judge to direct the Jury te distinguish between the gross 
and net proceeds of the lumber, after payment of the necessary 
charges for wages, etc., etc. ; 3° On the like ‘omission with 
respect to the credits for the ‘proceeds of Symes & Co’s. own 
Notes ; 4° That the verdict was against and without evidence. 


The Court discharged the rule for a new trial on the ground 
that the matters.involved were entirely questions of fact, of 
which the Jury were alone the Judges ; that the propriety of the 
general direction given to the Jury, as to the rule of imputation 
could not be doubted, and the mere omission of a Judge to advert 
to, or lay stress on any particular point or fact in a Case, was no 
ground for a new trial, since. that was a matter which must 
always be left to his discretion at the trial, and even if the 
Court were disposed to look on a fact in a different light from a 
Jury, they were not at liberty, on that account, to disturb the 
verdict rendered, if it was neither without nor. wholly against 
evidence. 


Rose AND Homes, for Plaintiff. 
McKay anp Ausrin, for Defendant. 





139 


COUR SUPERIEURE.—MONTREAL. 
Devant Surrx, VanPeLson, et Monpezer, Juges. 


Lina & AL, ...,......... Demandeurs, 
N° 215. 


Boxer, ............ . . . Défendeur. 


La preuve de l’absence incombe | The burthen of proof falls on 
au détenteur qui plaide la prescrip- | the party (dééénteur) who pleads 
tion de dix ans entre présents. , | the prescription of ten, years entre 

‘ présents. 


Jugement, 4 février 1851. 





Cette action était portée en déclaration d’hypothèque contre 
Boyer, tiers détenteur d’un immeuble, pour le paiement du 
prix de vente du dit immeuble, et-intéréts sur icelui. 


Le Défendeur opposa à cette demande la prescription de dix 
ans entre présents, à juste titre et de bonne foi : les Deman- 
deurs répondirent à cette Exception en alléguant, que Pierre 
Lalonde, lun d’eux, avait été absent pendant une partie du 
laps de temps invoqué par le Défendeur pour acquérir sa 
prescription. 


Les parties ne jugèrent pas à propos de faire d’eñquête sur ce 
fait, et la cause fut soumise dans cet état, pour être jugée. 


VANFELson, Juge, différant d’opinion d’dvec la majorité de 
la Cour, aurait maintenu l’exception de prescriptiqn, considé- 
rant que le fait de l’absence d’un des Demandeurs, était un fait 
- affirmatif par eux allégué, et qu’il leur était important et néces- 
saire de prouver, pour faire rénvoyer l’Exception du Défendeur. 
Ce dernier n’avait pas besoin de prouver la présence, il li 
suffisait de prouver sa possession de bonne foi, en vertu d’un 
titre pendant dix ans, sans trouble et sans inquiétation, ce qu’il 


} 
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avait fait, et les Demandeurs n’ayant pas prouvé que l’un d’eux 
avait été absent, auraient dû succomber. 


La majorité de la Cour renvoie l’Exception, considérant que 
c'était au Défendeur à prouver les allégués de son plaidoyer, 
savoir : qu’il avait possédé pendant le temps requis pour la 
prescription entre présents, et que sans la preuve que tous les 
Demandeurs étaient présents, son Exception ne pouvait être 
maintenue. 

Le Jugement fut rendu comme suit : 

La Cour, après avoir entendu les parties par leurs Avocats, 
avoir examiné la procédure, pièces produites et preuve, et avoir 
délibéré ; considérant que le Défendeur a failli d'établir par 
preuve son plaidoyer de prescription, déclare l'immeuble, décrit 
en la déclaration, hypothéqué, etc. 


Daummonp ET Loraneer, pour les Demandeurs. 
Dovures rr Lenoïr, pour le Défendeur. 





COUR SUPERIEURE. — QUEBEC. 


Devant Bowrn, Juge-en Chef, et Merxpirn, Juge. 


J. ANDREWS, . 2... ee ee ee wee . Appelani, 
N° 892. | 


D. Ropertson,.......... ... Intimé. 


Jugé, qu’un Tiers-Saisi peut | Held, that a Garnishee may be 
être admis à faire sa déclaration | admitted to make his declaration 
comme tel, après Jugement rendu | as such, after Judgment rendered 
contre lui par défaut, et lors même | against him by default, and even 
que l’Exécution est émanée pour | after Execution has issued to levy 
satisfaire ce Jugement. the amount of such Judgment. 


Jugement, 11 février 1851. 





e 


L’Intimé avait obtenu un Jugement contre le nommé Mar- 
cotte, devant la Cour de Circuit, pour £12 10 0, et avait 
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émané une Saisie-Arrét sur son Jugement entre les mains 
d’Andrews, Tiers-Saisi et Appelant en cette Cause. Au retour 
en Cour de cette Saisie-Arrét dûment signifiée, le Tiers-Suisi 
' fit défaut de comparaître, et après les délais voulus, il fut con- 
damné à payer au Demahdeur le montant du Writ de Saisie- 
Arrêt. Ce dernier Jugement était rendu par l’Honorable Juge- 
en-Chef Bowen. Subséquemment, le Demandeur émana un bref 
d’Exécutiun contre le dit Tiers-Saisi, en vertu duquel ses effets 
furent mis sous mains de justice. Le Tiers-Saisi fit une Opposition 
afin d'annuler, demandant permission de faire une déclaration 
comme Tiers-Saisi dans la Cause, aux offres qu’il faisait, par 
son Opposition, de payer les frais encourus sur le Writ de Saisie- 
Arrêt, et ceux aussi encourus sur la Saisie-Exécutiun, et con- 
cluant en outre à ce qu’il fat relevé de son défaut. 


A cette Opposition, le Demandeur Intimé fila une contesta- 
tion, sur laquelle les parties firent une enquête. Après audition 
au mérite, l’Honorable Juge Duval, devant lequel le mérite de 
cette Opposition fut argué, rendit un Jugement, renvoyant FOp- 
position du dit Tiers-Saisi. De ce Jugement Appel fut interjeté 
pardevant la Cour Supérieure, laquelle rendit le Jugement qui 
suit (1): ° 

The Court, etc. ; ‘considering that, by the Laws in force in 
Canada, previously to the year 1759, a Garnishee (Tiers-Saisi) 
against whom Judgment had been rendered by default, could, by 
means of an Opposition submitted to the Court which has ren- 
dered such Judgment, be relieved from the effect thereof, on 
making his declaration as such T'iers-Saisi, and on payment of 
all costs ; considering also that the Law in this respect is now 
the same in Lower-Canada, as it was prior to the said year 1759 
throughout the whole of Canada, the provisions of Law in force 
in Lower-Canada, as to Judgments by default upon due proof 
against Defendants, being inapplicable to Judgments by default, 
without proof against Garnishees ( Tiers-Saisis) :—It is by tho 
Court here adjudged - that the Judgment appealed from, namely, 
the Judgment rendered by the Circuit Court, on the S9Mth 
February 1850, be and the same is hereby reversed, with cunts 





qd) Ce Jugement règle une Jurisprudence controversée. 
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to the said Appellant, which costs the said Respondent:is hereby 
condemned to pay to the said Appellant ; and the Court, pro- 
ceeding to render that Judgment which the Court below ought 
to haye given in the premises, doth permit the said Appellant, 
within thirty days from the service upon him of a copy of that 
Judgment, and of the taxed Bill of costs shewing the amount of 
costs payable by the said Appellant under the present Judgment, 
to muke his declaration in the said Circuit Court, as Garnishee 
in this Cause, according to the requirement of the said Writ of 
Saisie-Arrét, a copy of which was duly served upon him, as . 
such Garnishee, on condition, however, that the said Appellant, 
before making such declaration, do pay tu the said Respon- 
dent the costs ‘incurred by the said Respondent in causing the 
default of the said Appellant, as such Tiers-Saisi, to be recorded, 
and also all the costs by the said Respondent incurred in obtaining 
a Judgment against the said Appellant on his default aforesaid ; 
and in the event of the said Appellant failing to make his decla- 
ration, as such T'iers-Saisi, within the said period of thtrty days, 
or if the said Appellant make such declaration without previously 
paying to the said Respondent, the whole of the costs payable 
to him by the Appellant, under the present Judgment, then, and. 
in either of such cases, and without any further condemnation in 
_ this bebalf being necessary, the Judgment rendered against the 
said Joseph Andrews (the Appellant herein, and Tiers-Saisi in 
the Court below), on the ‘Srd day of September 1849, con- 
demning him to pay to the said Respondent the sum of fourteen 
_ pounds, eight shillings and three pence, being the amount, in 
principal and costs of the Judgment obtained by the said Respon- 
dent, Plaintiff in the Court below, with interest on, etc., and 
the costs incurred by the said Respondent in recovering the said 
Judgment of the Srd September 1849, shall have full force and 
effect, and be executory against the said Appellant (1). 


N. F. Becreau, Procureur de I’ Appelant. 
J. C. Penrianp, Procureur de l’Intimé. . 
OS 
| Autorités cilées par l’Appelant. . 
(1) 8 Pothier, Procédure Civile, ch. 2, section 3, page 198 ; Pigeau, 


Procédure Civile ; Dalloz, Dictionnaire de Législation, verbo Saisie- 
Arrêt, n° 147, 148, 149, page 322. 
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"SUPERIOR COURT.—QUEBEC. . 


Before Bowen, Chief-Justice, Duvat, and MEREDITH, Justices. 


N° 1894 Ç(-Karry,................. Plaintiff, 
of . vs. | 
1850. ( Horan, ................ Defendant. 


The Plaintiff may be ruled and j Le Demandeur peut être mis 
compelled to returu bis action into | sous règle et contraint de rappor- 
Court before the: return day, if | ter son action en Cour avant le 
such action .be commenced by a | jour du retour, si telle action est 
. Capias ad respondendum. commencée par un Capias adres- . 
pondendum. 





Judgment rendered the 24th December 1850. 





The action in this Cause was commenced by a Capias ad res-_ 
pondendum, which issued on the 9th of December 1850, return- 
able on the 27th of the same month. The Defendant, having been 
arrested and being in custody, moved on the 11th of December, 
‘“ that the process ad respondendum in this Cause issued, to 
6 wit: the Writ of Capias ad respondendum returnable on 
“ the 27th of December instant, and under which the Defendant 
js now detained in the common gaol of this District, be forth- 
‘€ with returned before this Court. ”? 


It was urged on behalf of the Defendant, that the Court was not 
bound by the delay between the service of the process ad res- 
pondendum, and the return day of such process before the 
Court—le délai Passignation—that this delay being altogether 
iu favor of the Defendant, in order that-he might not be taken 
by surprise, and in order that time might be afforded him either 
to make a tender, or offer a settlement, or to prepare his means 
of defense, it might be anticipated by such Defendant. 
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* That the Court might, without the consent and against the will 
of the Plaintiff, abridge the delay allowed by Law, should the 
‘urgency of the Case require it, and that a Defendant, summoned 
to appear at too remote a period, might compel the Plaintiff to 
return his process before the expiration of the delay (1). 


That in England, whence the Capias ad respondendum in com- 
mercial matters had been borrowed, the Sheriff might be compelled, 
by rule in Term, and by order of a Judge in vacation, to return the 
Writ, of Capizs ad respondendum, immediately after he had 
executed it (2). 


A similar application had been made in the Case of Cook vs. 
~ Plumb, n° 2008 of 1834, and granted. 


It was contended on behalf of the Plaintiff that the delay fixed 
by the Statute, had not been unreasonably prolonged, the Writ 
having issued on the 9th, returnable on the 27th of December 
1850. That in Cases commencing by a Captas ad respon- 
* dendum, the Plaintiff might be supposed to have taken pro- 
ceedings immediately upon learning that the Defendant was 
secreting his effects, or about to leave the country, and that it 
was not unreasonable he° should have some delay to prepare 
himself to come before the Court. 


Judgment—Rule absolute. 


Carens, for Plaintiff. 
O’FarreLzz, for Defendant. 


— —- 





(1) En constituant Procureur, le Défendeur doit signifier par acte de 
son Procureur, au Procureur du Demandeur, les défenses qu’il a à oppo- 
ser à Ja demande.—Tit. 5, art. 1.—I1 peut attendre pour cela l’expiration 
des délais de l’assignation ; mais comme ce délai n’est établi qu’en faveur 
du Défendéur, il peut aussi le prévenir. ?’—Pothier, Procéd. Civile, cap. 
2, sec. 1 6 3 ; 2, Debrésoles, Pratiques des Officialités, p. 36 ; 2, Œuvres de 
Cochin, p.'269 ; 1, Jousse, Idée de la Just. Civile, p. 69, en son Com- 
mentaire sur l’Ord. de 1667 ; Rodier, Quest. de Droit, pp. 49, 54, 55, 56. 

(2) Archbold’s Civil Practice, verbo Sheriff, pp. 579, 580 ; 3, Chitty’s 
General Practice, p. 245, n° 246, § 1; 5, Petersdorff’s Abridgement, 
verbo Cap. ad resp.) p. 29. | 


COUR SUPERIEURE.—QUEBEC. 


Devant Bowen, Juge-en-Chef, Duva, et Merepirn, Juges. 


de 
1851. 


” Jugé, que le capitaine d’un vais- 
seau a sur icelui un privilége pour 
ses gages, au préjudice de celui 
qui en a un transport ou vente. 


Les ouvriers n’ont gueun privi- 
lége sur les vaisseaux pour le prix 
de leur travail et de leurs fourni- 
tures, dès qu’ils sont sortis de leur 


possession. 


Divers,....... 


et ; 
soie. Opposants. 


N° 126 Fescnerre, Dem., vs. Gossxtin xr autres, Déf., 


Held, that the master ef a vessel 
has‘a privilege for the amount of 
bis wages, as against such vessel, 
preferable to a party claiming 
under an assignment by way of 
mortgage. 

Material men preserve their pri- 
vilege upon a ship or vessel, for 
their wages and for materials 
(furnished, only so long as they 
retain the possession of .euch ship 


or vessel. 


Jugement rendu le 3 mars 1851. 


L’on avait vendu en cette Cause un bateau à vapeur, appelé 
le Lotbinière, et il s’agissait d’en distribuer le produit entre 
divers créanciers qui se le disputaient à divers titres. Quatre 
créanciers, ‘savoir : Augustin Nadeau, Louis Fréchette, Augustin 
Lefrançois et Henry S. Scott; étaient colloqués dans un projet de 
distribution ; le premier, par privilége, pour balance de gages 
comme maître du bateau à vapeur en question, et les autres, par 
privilége, pour ouvrages faits et matériaux fournis pour la con- 
struction ou l’équipement du dit bateau à vapeur. Ces colloca- : 
tions étaient conformes aux prétentions par eux émises dans 
leurs réclamations ou oppositions respectives. Un cinquième 
créancier, le nommé Thomas Hamilton Oliver, s'était aussi porté 

T 
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Opposant, alléguant qu’il était l’un des co-vendeurs qui avaient 
transporté le bateau à vapeur, le Lotbinière, aux Défendeurs en 
. ‘cette Cause, et que, pour obtenir un privilége sur icelui, et consé- 
quemment pour assurer sa créance, il s était fait faire le transport . 
par forme d’hypothéque (assignment by way of mortgage), de 
$6-64itmes du bateau à vapeur, et ce, au moyen d’un acte au- 
thentique exécuté devant Notaires, le 22 février 1849. -Cet acte 
était dans la forme ordinaire, c’est-à-dire, que c’était une vente 
et transport faits pour l’unique objet de garantir le paiement 
d’une certaine créance, avec faculté de vendie, si les paiements 
n'étaient pas faits régulièrement. | 


. Cet acte avait 616 présenté au Collecteur du port de Québec, 
où le Lotbinière avait été enregistré, et entré dans les régistres 
tenus à cet effet à la Douane de Québec ; et mention en avait été 
faite par le Collecteur au dos du régistre ou certificat du dit 
bateau à vapeur. Par son Opposition, le dit Thomas Hamilton 
Oliver alléguait qu’il lui était encore dû une somme de mille 
louis ; que pour la garantie de ces mille louis, il avait obtenu un 
transport de 36-64ièmes du dit bateau à vapeur, conformément à 
l'acte suscité, et que, conséquemment, il avait droit d’être payé 
en- préférence et par privilége à tous autres sur le produit de ces 
$6-G4iemes. Néanmoins, il était omis dans le projet de distri- 
bution : et c’est pourquoi il contestait les collocations des nom- 
més Augustin Nadeau, Louis Fréchette, Augustin Lefrangois et 
Henry S. Scott, colloqués à son préjudice. Les moyens invo- 
qués dans cette contestation étaient, que les Opposants susnom- 
més n’avaient aucun privilége quelconque ; et que lui, Thomas 
Hamilton Oliver, en ayant uu, en vertu de son hypothèque, 
comme mortgagee, avait droit d’être colloqué en préférence à 
tous autres créanciers. 


Telle était la question que les parties intéressées soumettaient 
à la Cour, et que cette dernière a jugée. 


Les nommés Nadeau et autres, soutenaient que l’ordre des pri- 
viléges, sur les vaisseaux en ce pays, devait être établi d’après la 
loi en France ; que dans ce cas, cette loi leur était favorable ; 
que les priviléges devaient &tre classés dans l’ordre ci-après indi- 
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qué ; et que cette classification comprenait les créances de la 
nature de celles des Opposants. 


Ils citérent, entre autres auteurs, Valin, dans son Commen- 
taire sur l’Ordonnance de la Marine, vol. 1, pp. 362 et suivantes. 
L'article de l’Ordonnance de la Marine porte que “ Jes loyers des 
matelots, employés au dernier voyage, seront payés par préférence 
à tous créanciers ; après eux, les Opposants pour deniers prêtés 
pour les nécessités du navire pendant le voyage ; ensuite ceux qui 
auront prété pour radoub, victuailles et équipement avant le 
départ ; en quatrième lieu, les marchands chargeurs ; le tout par 
concurrence entre tes créanciers étanten même degré de privi- 

lége. ” L'article 17 porte que “si le navire vendu n’a point 

encore fait de voyage, le vendeur, les charpentiers, calfateurs et 
autres ouvriers employés à la construction, ensemble.les créan- 
ciers pour les buis, cordages et autres choses fournies pour le bâti- 
ment, seront payés par préférence à tous créanciers, et par con- 
currence entre eux. | | 


Le nouveau Code de Commerce (voir Boulay-Paty, Cours 


de Droit Commercial Maritime, vol. 1, pp. 86 et suivantes), 
règle ces priviléges dans l’ordre qui suit : 


1° Les frais de Justice, etc. 
2° Les droits dûs à l’Etat, comme droit de pilotage, amarrage, 
etc. | | 


3° Au troisième rang sont placés les gages du garüien et les 
frais de garde du bâtiment, etc. 


4° Au quatrième rang se trouve le loyer du magasin où sont | 
déposés les agrès et les apparaux du navire. | 


5° La loi place au cinquième rang les frais d'entretien du 
bâtiment, etc. 


6° Au sixième rang sont fixés les gages et loyers du capi- 
taine et autres gens de l’équipage, etc. C'était la le privilége 
réclamé par Augustin Nadeau ; les trois autres réclamaient la 
sorte de priviléges ci-après énumérés au huitième rang: 
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79 Au septième rang viennent les sommes prêtées au capi- 
taine, pour les besoins du vaisseau, pendant le dernier voyage. 


8° Au huitième rang sont placées les sommes dues au ven- 
deur, aux fournisseurs et ouvriers employés à la construction du 
navire, si le navire n’a pas encore fait de voyage. 


Il n’est rien, suivant M. Boulay-Paty, de si favorable que le 
prix des ouvrages et fournitures faits pour la construction d’un 
navire ; le commerce et l’Etat y sont intéressés. Il est juste 
que les ouvriers et les fournisseurs jouissent du privilége réel 
qni leur a été sanctionné par le Code nouveau. Ils ont en leur 
faveur les dispositions expresses du Consulat de la mer, de l’Or- 
donnance de la marine, et surtout du Code de Commerce. C’est 
une exception introduite en faveur des constructions maritimes, 
à laquelle n’ont pas fait assez d’attention quelques auteurs, qui 
n’ont vu que les maximes générales du droit. 


Pour faire l’application de ces règles du droit, les Opposants, 
Augustin Nadeau et autres, exposaient que Thomas Hamilton 
Oliver avait vendu aux Défendeurs le bateau à vapeur en 
question inachevé et incomplet, et que les ouvrages et les four- 
nitures dont le prix était réclamé par eux avaient été appliqués 
à l’entier achèvement du vaisseau, et pour le mettre en état de 
naviguer ; et qu’au pis-aller, les gages du capitaine devaient 
primer la réclamation du dit Thomas Hamilton Oliver, et que 
les autres réclamations devaient être placées sur le même pied 
par concurrence. 


Suivant eux, l’Ordonnance de la marine, que l’on ne peut 
pas constater avoir été enregistrée en ce pays, quoiqu’il y ait de 
fortes raisons de le croire, puisque l’on trouve, dans les archives 
des Cours de Justice, des Jugements rendus en Canada en con- 
formité de cette loi, n’était pas introductive d’un Droit nou- 
veau ; elle n’était que la rédaction ou codification du Droit 
commun préexistant en France, et par conséquent peut être 
invoquée aujourd’hui, nonobstant le défaut d'enregistrement. 


_ L'effet de la conquête h’a pu être de substituer, en Canada, Ie 
Droit maritime de la Grande-Bretagne, au Droit maritime de la 
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France, sur le principe erroné que cette matiére forme partie 
du Droit public (1). 


De son côté, le nommé Oliver soutenait que l’Ordonnance de 
la marine, n’ayant .pas été enregistrée en Canada, n’y avait 
aucune force de loi ; que la matière devait être jugée d’après 
les principes du Droit anglais ; que dans ce système, il n’exis- 
tait aucun privilége analogue à celui réclamé par Nadeau et des 
autres ; que le seul droit des ouvriers et constructeurs était un 
droit de gage ou de rétention, qui cessait d’exister dès que le 
vaisseau sortait de leur possession ; et que le seul autre privilége 
reconny dans ce système de Droit, est le transport du droit de 
propriété comme sûreté collatérale d’une créance, tel que 
réclamé par l’Opposant Oliver. Il avait, disait-il, en sa faveur 
un acte authentique, enregistré à la Douane, et dont la teneur se 
trouvait au dos du ré£istre du bateau à vapeur en question ; ce 
qui suivant lui, devait lui assurer une préférence sur tous les 
autres créanciers. mo 

La Cour, en jugeant cette question, a maintenu le privilége 
de Nadeau pour ses gages comme capitaine, et rejeté celui 
invoqué par les ouvriers. Ce Jugement est comme suit (2) : 


The Court having heard the said Thomas Hamilton Oliver, 
and the said Augustin Nadeau, Louis Fréchette, Augustin 
Lefrangnis and Henry Scott, upon the contestation by the said 
Thomas Hamilton Oliver, of the Report of Distribution in this 
Cause filed on the 13th day of August last, examined the pro- 
ceedings in this Cause, and upon the whole deliberated, pro- 
ceeding firstly to adjudicate upon the said contestation, in so 
far as the same relates to the collocation in favor of the said 
Augustin Nadeau ; seeing that the claim of the said Augustin 
Nadeau is for the balance of his wages as Master of the Steamer 
Lotbinière, spoken of in the said Report of Distribution, from 
the 23rd day of April tothe 10th day of August 1849; and 





(1) Vide 1 Peters, Ad. Rép., pp. 227, 283; 4-Camp. R., p. 146; 
Valain, vol. 1, pp. 362 et suiv. | 

(2) La Cour du Banc de la Reine, pour le District de Québec, parait 
avoir jugé le contraire, en 1849, dans une Cause sous le n9 1221, Bilo- 
deau, O’Leary et Hart. . . 
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considering that the said Augustin Nadeau hath a right to be 
paid by privilege the said balance of his wages so due to him, 
from and out of the monies arising out of the sale of the said 
Steamer :—It is, in consequence, considered and adjudged, that 
the said contestation of the said Report of Distribution by the 
said Thomas Hamilton Oliver, in ao far as the said contestation 
relates to the claim of the said Augustin Nadeau, be and the 
same is hereby dismissed, with costs to the said Augustin 
Nadeau ; and the Court proceeding secondly to adjudicate upon 
the said contestation, in so far as the same relates to the collaca- 
tions in favor of the said Louis Fréchette, Augustin Lefrançois 
and Henry Scott ; seeing that by an assignment or transfer by 
way. of mortgage, bearing date the 22nd day of February 1849, 
and duly registered, Pierre Croteau, Louis Guénard, and Joseph 
Thomas Guénard, the then owners of the said Steamer, trans- 
ferred and made over by way of mortgage to the said Thomas 
Hamilton Oliver, thirty-six sixty-fourth shares or parts of the | 
raid Steamer, to secure the payment of a certain sum of £800 
currency, due to the said Thomas Hamilton Oliver, as in the 
said deed of assignment or transfer mentioned, by means whereof, 
and according to the Statute in such case made and provided, 
the said Thomas Hamilton Oliver became the owner of the said 
shares of the said Steamer so assigned, so far as was necessary, 
and so far only as it is necessary, to render the said shares 
available, by sale or otherwise, for the payment of the debt for 
securing the payment of which such transfer was so made ; 
seeing that the claims of the said Louis Fréchette and Augustin 
Lefrançois are for work and labor by them performed in and 
about the Steamer, in completing and repairing the same, and 
for materials by them provided in and about the work so done, 
as mérefully explained in the claims of the said Louis Fréchette 
and Augustin Lefrangois ; seeing that the debt for which the 
said Henry Scott is collocated, is a debt which was due to one 
Lawrence Jeffers, fur work by him done in and about the 
building of the said Steamer, the said Lawrence Jeffers having 
transferred the said debt so due to him to the said Henry Scatt, 
as mentioned in the Opposition of the said Henry Scott, for the 
payment of which debt the said Henry Scott contends he has a 
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privilege, to wit: le privilége de constructeur ; considering 
that the said Louis Fréchette, Augustin Lefrançois and Henry 
Scott, have not any privilege for the payment of the said debts 
so due to them :—It is by the Court now here considered. and 
adjudged, that the said Report of Distribution, in so far as regards 
the sums of money thereby awarded to the said Louis Fréchette, 
Augustin Lefrancois and Henry Scott, be set aside, with costs 
to the said Thomas Hamilton Oliver, which costs, the said Louis 
Fréchette, Augustin Lefrangois and Henry Scott, are hereby 
condemned to pay to the said Thomas Hamilton Oliver ; and 
that in the amended Report of Distribution to be prepared by the 
Prothonotary of this Court, the said Thomas Hamilton Oliver, be 
collocated for the debt, interest and costs by him claimed in and 
by his said Opposition, in this Cause filed, in preference to the 
said Louis Fréchette, Augustin Lefrançois and Henry Scott, in 
so far as regards nine sixteenths of the monies arising from the 
sale of the said Steamer, and now before this Court for distri-’ 
bution in this Cause. | 


Gavuruisr er Lemrevx, pour Nadeau et autres. 
Lecrzvar Er Ancens, pour Scott. 
Hott xt Irvine, pour Oliver. 


e 
we No 


BANC DE LA REINE, 
EN APPEL. 


DISTRICT DE MONTREAL. 


Devant Stuart, Juge-en-Chef, Rouuanp, Pawer, et 
AxLwin, Juges. 


Joun E. Evans, ........ Appelant, 
1851. | | 


Potty Nicnors & aL., . . . . Intimés. 


Jogé, que la Folle Enchère ne 
peut avoir lieu à des conditions 
différentes de celles de la vente 
originaire. | 


Held, that the Folle Enchère 
cannot be ordered on terms or con- 
ditions different from those of the 
original sale and adjudication. 





Jugement, 15 janvier 1851. 


«La contestation ici est soulevée entre le Défendeur et les 
Demandeurs en Cour Inférieure. L’Immeuble du Défendeur, 
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Evans, ayant été saisi, mis en vente et adjugé à William 
Evans, junior, qui négligea d’en payer le prix, les Demandeurs, 
Polly Nichols et consors, obtinrent un ordre de Folle Enchére, 
enjaignant au Shériff de procéder deréchef à vendre le susdit 
immeuble a la Folle Enchére, risques et périls du dit William 
Evans, et enjoignant de plus au Shériff de requérir et exiger, 
au temps de la vente du dit immeuble, le paiement ou consi- 
. goation d’un sixième du prix d’adjudication. 


Les raisons invoquées par l’Appelant à l’encontre de ce Juge- 
ment étaient au nombre de neuf, savoir : 


19 Parce que l’Appelant, Défendeur en Cour Inférieure, 
n’ayart eu aucune signification de la Règle pour Folle Enchère, 
n’avait pas eu l’avantage d’être entendu sur icelle. 


2° Parce que, parle rapport du Shériff, il appert que la pro- 
-priété saisie sur le Défendeur n’a pas été vendue telle que 
décrite en l’annonce, mais qu’une partie seulement a été vendue. 


3° Parce que le Jugement ordonne la revente d’une propriété 
différente de celle qui a été annoncée précédemment. 


4° Parce que les Intimés en demandant et consentant à la 
vente d’une propriété sous une désignation différente de celle 


. ‘ sous laquelle elle a été annoncée, ont par-là renoncé à leur 


droit à un Vendifioni exponas. 


5° Parce que par la loi aucun immeuble ne peut être vendu 
sur exécution, à moins qu'il n’ait été annoncé trois fois pour 
être vendu à jour certain après l'expiration de quatre mois, à 
compter de la première annonce, et que la propriété telle que 
décrite en l’ordre de Folle Enchère, n’a jamais été annoncée 
suivant que la loi le requiert. 


6° Parce que les Demandeurs n’ont pas droit à un bref de 
Venditioni exponas pour revendre la propriété saisie sous une 
description différente de celle sous laquelle elle a été annoncée. 


1° Parce que les Demandeurs n’ont pas droit de faire revendre 
la propriété saisie, à des conditions différentes de celles auxquelles 
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elle a été d’abord adjugée, et qui ont Pellet de causer du dom- 
mage au Défendeur et à ses créanciers en diminuant le prix de 
la propriété. 


8° Parce que les conditions, portées en l’ordre de Folle 
Enchère, sont contraires à la loi et à la pratique. 


9° Parce que le dit Jugement est contraire à la loi et à la 
justice. 


Les Intimés, de leur côté, niaient à l’Appelant le droit d’ap- 
peler de ce Jugement auquel il n’était pas partie, et que d’ail- 
leurs, cet Appel ne pouvait lui être accordé que sur une appli- 
cation spéciale à cette fin. 


La Cour, par son Jugement ci-après rapporté, sans avoir 
égard aux autres moyens invoqués, a infirmé le Jugement de la 
Cour Inférieure sur le septième moyen de l’Appelant, comme 
suit : 


La Cour, etc. ; considérant qu’à raison et en conséquence du 
non-paiement du prix des immeubles vendus et adjugés au dit 
William Evans, fils, par le Shérif du District de Montréal, le 
16 avril 1850, les Demandeurs en Cour Inférieure avaient droit 
d’obtenir que ces immeubles fussent revendus à la Folle Enchère 
du dit William Evans, fils, aux mêmes termes et conditions 
auxquels ils avaient été adjugés au dit William Evans, par le 
- dit Shérif, et non autrement ; et considérant aussi que, par le 
Jugement dont est Appel, on a prescrit d’autres conditions de 
vente, nouvelles et différentes de celles auxquelles les dits 
immeubles ont été précédemment adjugés au dit William Evans 
par le dit Shérif, et que le dit Jugement, en conséquence, a été 
rendu contrairement à la loi :—Il est adjugé par cette Cour que 
le dit Jugement, dont est Appel, en autant qu’il ordonne l’éma- 
nation d’un bref de Vendilioni exponas, enjoignant au Shérif 
de procéder à revendre les dits immeubles à la Folle Enchère, 
frais et dépens du dit William Evans, soit et il est par les pré- 
sentes confirmé, et que le reste du dit Jugement, par lequel il eat 
eujoint au Shérif d’exiger, au temps de la vente des dits 

U 
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immeubles, de l’acquéreur d’iceux, le dépôt ou paiement d’un 
sixième du montant auquel le plus haut enchérisseur deviendra 
adjudicataire, soit, et il est par les présentes, renversé, infirmé 
et annulé, avec dépens contre les Intimés en faveur du dit 
Appelant. 


Taytor et McTavisx, pour l’Appelant. 
A. xt G. Ropertson, pour les Intimés. 


DISTRICT DE MONTREAL. 


EN APPEL. 


Devant Sruarr, Juge-en-Chef, Rotuanp, PANET, et 
| AYLWIN, Juges. 


LESPERANCE, . 22+ es eee eee eee Appelant, 
1851. et 
ALLARD & win, .......-.--. ». . « Intimés. 


1° Un rapport du Shérif ne 19 A Sheriff's return cannot be 
peut être contredit que par Inscrip- | contested but by an Inscription de 
tion de Faux. Faux. 

2° Opposition afin d’annuler | 2° An Opposition to annul the 
saisis d’immeubles, ne peut être | seizure of teal property cannot be 
recue dans les quinze jours qui | received within the fifteen days 
précèdent celui fxé pour la vente, | preceding the day fixed for the 
méme avec l’ordre d’un Juge. sale, even with the order of a 


Judge. 





Jugement rendu en janvier 1851. . 





L’Appelant en cette Cause, dont les immeubles avaient été 
saisis pour satisfaction du Jugement obtenu contre lui par l’Inti- 
mée, fit Opposition à la vente de ses immeubles à raison de 
Pomission des annonces et publications à la porte de l’église, et 
produisit cette Opposition dans les quinze jours avant celui fixé 
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pour la vente, avec un ordre de l’Honorable Juge Day, enjoignaut 
au Shérif de surseoir à la vente jusqu’à ce qu’il en fût déterminé 
par la Cour. Le Shérif suspendit en conséquence, et fit rap- 
port qu'après avoir rempli toutes les formalités requises par la 
loi, pour procéder à la vente, il avait suspendu en vertu de 
Pordre de sursis à lui adressé. 


L’Intimée contesta l’Opposition, en niant les allégués conte- 
nus en icelle. 


La Cause étant à l’Enquéte, l’Appelant voulut prouver, par 
témoins, que les annonces n’avaient pas été régulièrement faites ; 
l’Intimée s’y opposa, prétendant que le rapport du Shérif, accom- 
pagnant l’Opposition, et constatant que les annonces et publica- 
tions avaient été légalement faites, est un acte authentique et 
solennel, reçu par un officier public qui a caractère pour donner 
authenticité à cet acte, et contre lequel l’on ne peut alléguer 
fausseté, que par l’Inscription de Faux, et que l’Appelant ne 
devait pas être reçu à prouver outre et contre Je contenu de cet 
acte par témoins. L’objection fut maintenue par le Juge prési- 
dant aux Enquêtes, et confirmée par la Cour qui débouta 
l’Opposition faute de preuve, et déboutant la motion de l’Appe- 
lant pour faire reviser Popinion donnée par le Juge siégeant aux 
Enquétes. 


Tel est le Jugement dont se plaint l’Appelant. Il prétend 
que le Shérif n’avait pas le droit de rapporter, que les formalités 
avaient été observées tel que voulu par la loi, et que, d’ailleurs, 
ie Shérif ne remplissant que les fonctions d’un huissier, ses actes, 
comme ceux d’un huissier, pouvaient être impugnés sans la for- 
malité de l’Inscription de Faux. | 


L’Intimé s’attacha à démontrer que le rapport du Shérif, en 
question, était un acte authentique, contre lequel an ne pouvait 
alléguer fausseté que par l’Inscription de Faux, et que cet acte 
tombe dans la catégorie des actes, outre et contre le contenu 
desquels il n’est pas permis. d’ouir témoins, et cita, à l’appui de 
ses prétentions, les autorités qui suivent : 
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Ancien Dénizart, verbo Titre, n° 2, p. 735, ler vol., ler 
al. ; Dictionnaire de Droit de Ferrière, Ed. 1749, verbo Acte, 
p. 45, lére col. ; Pothier, Obligations, n° 780 ; Bornier, Traité 
des Preuves, p. 476, n° 479; Dictionnaire de Droit, verbo 
Acte, p. 45, 2iéme col., ler al.; Dénizart, Actes de Noto- 
riété, p. 425 ; Ricard, ler vol. des Œuvres, Ed. de 1713, p. 
434, ou Traité des Donations, n° 26 ; Despeisses, 2ième vol., 
p. 753, n° 2; Bornier, p. 481, n° 488 ; Serpillon, Code 
du Faux, p. 404 ; 1 Neron, p. 223 ; 2 Lange, p. 87, Ed. de 
1755 ; 1 Neron, p. 168 ; Ancien Dénizart, verbo Gardien, 
n° 21; Ordonnance de 1785 ; 3 Starkie, p. 1357, Part. 4, 
verbo Sheriff; Angell and Ames on Corporations, p. 598, ch. 
20, sect. 9. 


Le Jugement de la Cour d’Appel maintient le Jugement 
rendu en Cour Inférieure, pour les considérants qui y sont con- 
tenus, et déclare de plus que le Shérif a agi illégalement en 
suspendant ses procédés sur l’Opposition de l’Appelant, qui ne 
pouvait être reçue dans les 15 jours précédant le jour fixé pour 
la vente, suivant les dispositions du Statut de la 4le Geo. 3, 
ch. 7, sec. 11. 


L’Honorable Juge Rolland différa d’opinion quant à ces deux 
derniers motifs, les griefs d'Appel n’invoquant point ces nullités, 
et sans prononcer sur iceux, il aurait confirmé le J ugement dont 
est Appel. 


Voici la teneur du Jugement en Appel : 


La Cour, etc. ; considérant que l’Opposition afin d’annuler 
du dit Simon Talon Lespérance, l’Appelant en cette Cause, 
produite en la Cour Inférieure, a été présentée et délivrée au 
Shérif du District de Montréal, après le temps dans lequel telle 
Opposition pouvait être légalement faite, et reçue par le dit 
Shérif, et que le dit Shérif n’était pas autorisé par la loi à, et 
aurait aa ne pas recevoir la dite Opposition ; et considérant, en 
conséquence, que la dite Opposition a été illégalement rap- 
portée a la Cour Inférieure, et que les procédés y relatifs et qui 
ont été adoptés sur icelle, étaient illégaux ; et considérant que, 
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pour: ces raisons, la dite Opposition a été, par le Jugement 
dont est Appel, justement déboutée :—II est ordonné par cette 
Cour que le dit Jugement soit, et il est par les présentes, con-. 


firmé, avec dépens. 


Guey, pour l’Appelant. 


Gianp ET Larrenaye, pour l’Intimée. 


wr Ns 


BANC DE LA REINE, 


EN APPEL. 


PPP LLL NI one 


» € DISTRICT DE MONTREAL. 


Devant Stuart, Juge-en-Chef, ROLLAND, Panet, ct 
AYLWIN, Juges. 


(Tue Barrish Fine anv’ Lire Assurance Com- 


PANY, s e Li e ee @ ® 


. 0 9 8 @ en 


. Appelante, 


et 


1851 | 
James S. McCuaic & a1.,....... Intimés, 





Jugé, que d’après l’interpréta- 
tion qu’on doit donner à la 25e 
section du. Statut de la 12e Vic., 
ch. 38, tous les plaidoyers du 
Défendeur, soit à la forme, la sub- 
stance,ou au mérite de la demande, 
doivent étre produits en méme 
temps, dans les délais fixés par 
cette section. 


Held, that according to a sound 
interpretation of the 25th section 
of the 12th Vict., ch. 38, all pleas 
of the Defendants, as well at to 
form, as substance, or the merits, 
are required to be filed at one and 
the same time, within the delay 
specified in that section of the 
Statute. 


Jugement, le 15 janvier 1851. 





‘Il s’agissait, dans cette Cause, de l’interprétation à donner à 
la 25e section du Statut de la 12e Vic., ch. $8, concue en ces 


termes : 


‘ Et qu’il soit statué que, soit que la comparution soit pro- 


‘ duite dans le terme ou dans la vacance, le Défendeur aura 
‘ huit jours pleins après sa comparution pour produire sa dé- 
“ fense, et le Demandeur aura le même délai pour répondre, 
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“ et il devra y avoir le même délai entre chaque plaidoyer ‘sub- 
‘ séquent permis par la loi; et si a l’expiration du délai 
‘© accordé pour un plaidoyer quelconque, ce plaidoyer n’est pas 
‘“ produit, la partie adverse pourra en faire la demande, et sil 
‘ n’est pas produit le ou avant le troisième jour juridique, sub- 
‘* séquent a la demande, elle pourra forclore la partie tenue de 
‘ Je produire ; et la production du rapport de signification de 
‘€ la demande suffira pour autoriser le protonotaire, sur demande 
‘ par écrit, demandant un acte de furclusion, à l’accorder et 
‘ inscrire sans autre avis ni formalité. ? 


Les Appelants, en Cour’ Inférieure, ayant plaidé à Paction 
par une Exception à la forme plus de deux jours après le rapport 
de l’action, et avant qu’aucune demande de plaidoyers leur fut 
faite, les Demandeurs firent motion que l'Exception prélimi- 
naire produite par jes Défendeurs, le -12 mars 1850, fut rejetée 
de la procédure, en autant que cette Exception n’avait pas été 
produite dans le temps fixé par la loi, et les Règles de Pratique. 
Les Demandeurs appuyaient cette demande sur la Règle de 
Pratique qui se trouve à la Sle page, sec. 6, des Règles de 
Pratique de la Cour Supérieure dont suit la teneur : 


‘ That all Exceptions déclinatoires, péremptoires a la 
“6 forme and dilatoires, to be pleaded in each case respectively, 
‘€ be pleaded conjointly, and be filed at one and the same time, 
‘ on the 2nd day next after the day on which the appearance 
‘“¢-of the Defendant, or Defendants, by whom such Exceptions 
‘€ as aforesaid are pleaded, shall be filed ; that no such Excep- 
‘€ tion shall afterwards be received -or filed, and that the period 
‘€ allowed by these Rules and Orders for filing such Exception, 
‘€ shall not in any case be enlarged. ” | 


Nonobstant la prétention des Défendeurs, que cette Règle de 
Pratique se trouvait anéantie par les dispositions de la section 
du Statut plus haut relatée, la Cour Supérieure, à Montréal, 
accueillit la motion des Demandeurs, et renvoya l’Exception à 
la forme comme ayant été filée trop tard, et repoussa une motion 
des Défendeurs pour faire reviser cette décision par le même 
tribunal, la Cour Supérieure considérant que la clause du Statut 
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ne pouvait s’appliquer aux exceptions préliminaires, qui se trou- 
vaient toujours contrôlées par les Régles de Pratique alors en 
force. 


La Cour d'Appel, en rejetant cette décision, a fixé la Juris- 
prudence à cet égard, par le Jugement suivant, dont les consi- 
dérants sont clairs et précis : : 


La Cour du Banc de la Reine, etc. ; considérant que l’inten- 
tion de la Législature, dans et par l'acte passé dans la 12e 
année du Règne de Sa Majesté, intitulé : Un acte pour amen- 
‘ der les Ipis relatives aux Cours de Jurisdiction Civile dans le 
 Bas-Canada, ” .a été d’établir une règle générale et uniforme, 
fixant le délai dans lequel les plaidoyers de toutes descriptions 
dans les poursuites en la Cour Supérieure du Bas-Canada, doivent 
être produits ; et que, suivant la saine interprétation du langage 
dont s’est servi la Législature, tous les plaidoyers des Défen- 
deurs, tant à la forme qu’à la substance, ou au mérite, doivent 
être produits en même temps dans les huit jours qui suivent la 
comparution des Défendeurs respectivement, et que s’ils ne sont 
pas filés dans ce temps, demande de tels plaidoyers doit être 
faite par la partie adverse, et qu’un défaut subséquent de les filer 
dans les trois jours juridiques qui suivent telle demande, doit 
être encouru avant que les Défendeurs puissent être privés du 
droit de les produire ; et considérant que les Exceptions péremp- 
toires à la forme des Appelants en cette Cause, ont été produites 
avant qu'aucune demande de plaidoyer eût été faite par les Inti- 
més, et étaient conséquemment produites en temps opportun :—Il 
est ordonné par cette Cour que les Jugements, dont est Appel, 
soient et ils sont par les présentes infirmés et annulés ; et la Cour 
procédant à rendre le Jugement que la Cour Inférieure aurait 
dû prononcer, il est ordonné par cette Cour que la motion des 
Intimés en cette Cause, tendant à faire rejeter les dites Excep- 
tions péremptoires, comme produites trop tard, soit et elle est 
par les présentes renvoyée, avec dépens contre les Intimés en 
faveur des Appelants. 


L’'Honorable Juge Rolland dissentiente. | 


H. Sruanr, pour les Appelants. 
J. Ross, pour les Intimés. 
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SUPERIOR COURT.—QUEBEC. 


Before Bowen, Chief-Justice, Duvaz, Justice. 


of 
1850. 


N° 706 3 Epwarn G. Cannon, ès-qual., . 


Joux O’Nriz & ux. 


. Plaintiff, 
vs. 


. Defendants. 





Held, that the heir may proceed 
by means of the petitory action for 
the recovery of immoveables ap- 
pertaining to the estates of his 
father and mother, even though 
such immoveables should be in the 
possession of a third party claiming 
an undivided portion of the same, 
à titre de douaire. 


Tt is not necessary, in such case, 
that the heir should proceed by 
the action en portage, communt 
dividendo. 


Jugé, que l’héritiét peut pro- 
céder par la voie de l’action péti- 
toire pour se faire mettre en pos- 
session d'immeubles dépendants 
des successions de ses père et 
mère, lors même que tels im- 
meubles seraient en possession 
d’une tierce personne, qui en récla- 

merait une partie indivise à titre 
de douaire. 

Il n’est pas nécessaire, en pareil 
cas, que l'héritier procède par voie 
d’action en partage, communi divi- 
dendo. 


Judgment, 20th January 1851. 


This was an action pétitoire brought by the Plaintiff, as 
Curator to Catherine Cummerford, ia her quality of heir to her 
deceased father and mother, revendicating an immoveable pro- 
perty of which the Defendants were in possession, concluding 
that the Defendants be adjudged and condemned to deliver up 
and restore to the Plaintiff, in his said quality, the said immo- 
veable property, and to account for the rents, issues and profits 
thereof, from the period of their illegal detention of the same, 
unless they preferred to pay to the Plaintiff the sum of £500, 


with costs in any case. 


. To this action, the Defendants demurred assigning for reasons 
of demurrer : - 
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-1° That the Plaintiffs declaration shewed that the property 
belonged in part to the Defendant, Jane Murphy, as widow, 
douairière, of the late P. Cummerford, the Plaintiffs father, he 
having acquired the same before his marriage with the said Jane 
Murphy. . 


20 That the facts stated in the declaration, did not warrant 
the conclusions, but merely shewed that the Plaintiff had a right 
to adivision (partage) with the Defendant : the former, as heir, 

the latter, as douairière. 


$° Because the conclusions were not apt or legal and did not 
pray for an appropriate remedy afforded by Law ; and, 


4° That the declaration shewed no cause of action against the 
Defendants. 


This demurrer having been overruled, the Defendant pleaded 
. a défense au fonds en fait and a perpetual exception péremp- 
toire en droit, by which latter the Defendant alleged that 
the immoveable in question was acquired by the late P. Cum- 
merford, before his marriage with the said Jane Murphy, and 
consequently was subject to the legal or customary dower of the 
said Jane Murphy ; that the Defendants were in the legal pos- 
session thereof by the right of one of them, the said Jane Murphy, 
as the widow (douairière) of the said P. Cummerford, and had 
a legal right to possess and enjoy the same, conjointly with the 
Plaintiff, during the natural life of her the said Jane Murphy, 
or until the same should be divided between them, the Plaintiff 
as heir, and the Defendant as douairière. . 


Issue having been joined upon these pleadings, the parties 
respectively admitted the facts. 


Anparws, fur Defendant :—The- Defendants are legally in 
possession of the property in question ; one of them, Jane Murphy, 
the widow of the Plaintiff's father, having been, as douairière, 
seized de plein droit of the said property from the day of the 
death of her husband, the property being subject to her legal 

x 
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dower, she was not therefore obliged to.ask délivrance or to be 
_ put in possession by the heir (1). 


The Defendant, Mrs O’Neil, until a division, amicable or 
otherwise, has been obtained, has as perfect a right, as douat- 
rière, to have possession vf the property to the extent of one 
undivided fourth, which is affected to her dower, as the Plaintiff 
has, aa heir, to the remaining undivided three-fourths. 


The Plaintiff has mistaken his action, which could only be 
an action en partage, communi dividendo (2). 


The Court must either grant, modify or reject the Plaintiff's 
conclusions, which being inapt and illegal, cannot be granted : 
They are not susceptible of modification, and consequently must 
be rejected and the action dismissed (3). 


Auteyn, for Plaintiff :—The defence is, that the Plaintiff 
should have brought his action communi dividendo ; but he has 
never been in possession : it is admitted in argument, that he is 
entitled to three-fourths of the property, he asks for the whole, 
and in so doing comprehends obviously the three-fourths admitted. 


Before bringing his action communi dividendo, the right of 
property in the Plaintiff, must be established. . 


The authorities cited do not apply, inasmuch as they proceed 
upon the ground that the Plaintiff should have brought the action 
communi dividendo, which he could not, for the reasons above 
stated, that he had never been in possession, and his right of 
property never established. 


The Court, etc. ; considering that the material allegations 
of the said Edward George Cannon, the Plaintiff; in his quality 
of Tutor to Catherine Cummerford, a minor, sole issue of the 
marriage between Patrick Cummerford and Elizabeth Bradley , 
his wife, both deceased, have been fully proved and established ; 





" (Ly Poth., Tr. du Douaire, n° 159, 161, and n° 53, 

(2) Rép. de Jurisp., verbo Douaire, p. 314, col. 2. 

(8) Proc. Civ, du Chatelet, by Pigeau, vol. 1, p. 137, in note ; Rép. de 
Juris., verbo Conclusions, p. 351, col. 2 ; et Poth., Proc. Civ., ch. 5, art. 2. 
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and considering that the said John O’Neil and Jane Murphy, his 
wife, the Defendants, have not become and were not, at the time 
of the institution of this action, lawfully seized, as owners and 
proprietors and in possession of three-fourth parts of the lot of 
land and premises in question in this Cause ;—It is by the said 
Court now here adjudged that the said John O’Neil and Jane 
Murphy, his wife, do, within fifteen days from the service of this 
Judgment upon them the said Defendants respectively, quit, yield 
and deliver up to the said Plaintiff, in his quality aforesaid, as 
being the lawful proprietor thereof, the possession of the three- 
fourth parts of this lot of land, immoveable property and premises, 
in the said declaration of thé said Plaintiff, described, atc. :—and 
it is further by the said Court adjudged that, by experts to be 
named and appointed in this Cause, according to the course and 
practice of the Court, the value of the rents, issues and profits of 
the said lot of land and premises, be estimated ard established 
computing from, ete. 


Auueyrn, for Plaintiff. 
AwpREWs AND CamP8ELL, for Defendants. 





‘SUPERIOR COURT. QUEBEC. : 


Before Bowen, Chief-Justice, Duvax, and Mereptru, Justices. 


BorssEau,. . . ..... . » Plaintiff, 
N° 581. Vs. 
PiLOT,..........,.. Defendant 


The Sheriff cannot deduct from | .Il n’est pas loisible su Shérif de 
the proceeds of the sale of immo- | déduire, sur les deniers provenant 
veables, the costs of the deed of | de Ja vente d’immeubles, le coût 
sale and registration of the same. | de l’acte de vente et de son enre- 
Such charges are payable by the | gistrement. Ces déboursés sont 
purchaser. | payables par l'acquéreur. 


Judgment 24th December 1850. 


The immoveable property of the Defendant was seizol ane 
sold by the Sheriff, under a Writ of Executiun issued in (lin 
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Cause, at the instance of the Plaintiff. The Sheriff, in the 
schedule accompanying his return, among other charges, had put 
down the following : Deed of sale and registration, £1 10s. 
‘Fhe Plaintiff, with respect to this charge, moved the Court, 
that “ inasmuch as the Sheriff of this District hath returned, that 
by the sale of the property seized in this Cause, he has levied 
thirty pounds, fifteen shillings, and that, therefrom, he hath, 
over and above his other costs and charges, deducted the sum of 
thirty shillings, as and for the deed of sale and registration in 
the said Cause; the said Sheriff be ordered to strike the said 
item from the charges in the said Cause, the same being illegal 
and not warranted by Law, and thaf thereupon the said Sheriff 
do amend his return accordingly, the whole with costs.’? 


Upon the hearing of the rule obtained upon this motion, it 
was contended on behalf of the Sheriff that, by the 10th sec. of 
the 6th Will: IV, cap. 15, (revised Statutes, p. 154), it being 
made imperative upon him to keep duplicate Books or Registers 
for the enrolling and recording of all deeds or acts of sales, which 
should be made by him, of any lands and tenements, by virtue 
of his office, it could not be expected that these duties should be 
performed by him without any reniuneration, he also relied upon 
the item of the Tariff to bé found at page 21st, which relates to 
this matter. 


It was urged, on the part of the Plaintiff, that the rule of Law 
‘was, that the cost of deeds and other accessories of the sale were 
chargeable against the purchaser (1), and that, unless the Sheriff 
could show any specific enactment establishing a rule at variance 
‘with the rule above mentioned, the charge by him made, upon the 
proceeds of the sale, which in effect was a charge against the 
Vendor instead of being against the purchaser, could not be 
allowed. 


Rule absolute. 


LELIEVRE anp ANGERs, for Plaintiff. 
Primrose, for Sheriff. 


(1) 16 Duranton, 157, n° 120; Dalloz, Dict. de Législation, verbo 
Frais de vente, n° 357 ; Code Civil, n° 1593. 
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COUR SUPERIEURE.—QUEBEC. 


Devant Bowen, Juge-en-Chef, et Duvaz, Juge. 


N° 1350 ( Pezzerier, Demondr., vs. Micuaup, Défendr., 


de 


4850. € Divers, 


Jugé, que l’enregistrement d’un 
acte antérieur à la passation de la 
4e Vic., ch. 30, sans un sommaire, 
pour une somme spécifique d’ar- 
rérages d’une rente viagère, ou 
d’arrérages d’intérêts dûs en vertu 
de tel acte, suffit pour conserver 
les droits du créancier pour le 
montant entier de tels arrérages, et 
il n’est pas nécessaire qu'aucun 
sommaire de tels arrérages ait été 
enregistré. 


et 


Opposants. 


«es e@ © © 8 © + + @ 


Held that the registration of a 
deed, bearing date previously to 
the enacting of the 4th Vict, cap. 
30, without a memoria! of claim 
for any specific sum for arrears of 
life rent,or arrears of interest which 
may be due upon such deed, is 
sufficient to preserve the rights of 
the creditor for the whole amount 
of such arrears, and it iy not neces- 
sary that any memorial, fur such 
arrears, should have been regis- 
tered. 


Jugement, le 31 décembre 1850. 





Dans cette Cause, Dame Marceline Lévéque réclamait, par 
une Opposition afin de conserver, environ douze années d’arré- 
rages d’une rente viagére, à elle due en vertu d’un Acte de 
Donation par elle consentie le 21 janvier 1837. Cet Acte de 
Donation avait été enregistré au long, c’est-à-dire par transcrip- 
tion de tout son contenu, le 29 octobre 1844, dans le délai fixé 
paur J’enregistrement des anciens Actes. 


Le Demandeur contesta cette Opposition, quant au surplus de 
cinq années d’arrérages, prétendant que la dite Opposante ne 
pouvait réclamer, avec privilége ou hypothèque de bailleur de 
fonds, à dater de son titre de Donation, plus de cinq années 
d’arrérages de la dite rente et pension viagère, et l’année cou- 
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rante, à moins d’avoir fait enregistrer un sommaire du surplus 
des dits arrérages, conformément à la 7e Vic., c. 22, § 10, 
lequel enregistrement, suivant le Demandeur, n’avait jamais été 
fait. Il y avait aussi, dans cette Cause, une pareille contesta- 
tion, quant à des intérêts, qui renfermait exactement le même 


point. 
Sur cette question, les parties furent entendues en droit. 


L'Opposante, Marceline Lévêque prétendit que l’enregistre- 
ment de son Acte de Donation, fait le 29 octobre 1844, équi- 
valait à l’enregistrement des arrérages par sommaire, et avait 
conservé ses droits quant au surplus de cinq années d’arrérages ; 
que, quant à ce qui était devenu dû depuis, elle ne réclamait 
que cinq années et l’année courante. Elle se fondait, pour 
maintenir cette prétention, sur une décision rendue en la Cour 
d’Appel, vers 1848, dans une Cause où McLaughlin, et autres, 
étaient Appelants, et Bradbury, et autres, étaient Intimés, rap- 
portée au Se vol. de la Revue de Légis. et de Juris., page 340. 


Le Demandeur soutenait qu’il fallait un enregistrement spé- 
cifique des arrérages par sommaire, pour qu’il apparût quelle ~ 
était la somme de deniers ainsi due ; que c’était la seule inter- 
prétation raisonnable à donner à la Te Vic., ch. 22, § 10; et 
qu’évidemment l'arrêt cité était incorrect. 


La Cour adoptant la doctrine invoquée par l’Opposante, Mar- 
celine Lévéque, et l’arrêt cité, a rendu le Jugement, dont suit 
la teneur : . 


The Court of Our Lady the Queen, now here, having seen and 
examined the pleadings filed, and the proceedings had and of 
record in this Cause, and having heard the parties by their 
Counsel respectively, considering that the deed of Donation by 
Marceline Lévéque to Edouard Michaud, before Jean-Baptiste 
Martin and another Public Notaries, on the 21st day of 
January 1837, is alleged to have been duly registered in the 
Registry Office for the County of Kamouraska, on the 29th day. 
of October 1844, doth maintain the demurrer filed by the said 
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Marceline Lévéque to the second, fourth and fifth grounds of 
Exception pleaded by the said Plaintiff to the Opposition of the 
said Marceline Lévéque—and the Court doth condemn the 
Plaintiff to pay the costs incurred on the filing and hearing of 
the said demurrer. 


- Tascmemgav, pour Pelletier. 
Lezrevex rer AnGens, pour M. Lévéque. 





IN THE CIRCUIT COURT.—QUEBEC CIRCUIT. 
Before Duvaz, Justice. 


N° 61 dr S. Scortr & AL. . ., . .. Plaintiffs, 
of | vs. 


1850. ° 


9 «© + ee ee + + ee # 8 @ 


Henry Sruarr, 


The prescription ertablished by 
the Ordinanee of 1510, declared, 
by the 12th Vic., cap. 44, to form 
part of the Civil Law of Lower- 
Canada, is not an absolute pres- 
cription, but merely a presumption 
of payment. 

n pleading prescription, under 
the Ordinance. of 1510 -and the 
Statute of the 12th Vic., cap. 44, 
it ie necessary to plead payment 
and tender the oath. 


La prescription, établie par l’Or- 
donnance de 1510, déclarée, par 
la 12e Vic., ch. 44, faire partie 
du Droit Civil du ‘Bas-Canada, 

n’est pas une prescription absolue, 
mais seulement une présomption 
dé paiement. 

En plaidant prescription, sous 
J’Ordonnance de 1510 et l’acte de 
la 12e Vic., ch. 44, il faut plaider 
paiement et offrir le serment. 


Judgment, May 1850. 


_ This was an Action instituted by the Plaintiffs, as Executors 
of the last Will and Testament of the late Stewart Scott, against 
the Defendant, for fees of office due to the said Stewart Scott, 


as Clerk of the Court of Appeals for Lower-Canada. 


To thie 


Action the Defendant pleaded ‘by a perpetual peremptory Excep. 
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tion, by which’ he alleged that the supposed cause of Action 
was barred by limitation. The Plaintiffs joined issue upon this 
Exception, and inscribed the Cause for a hearing én droit upon 
the pleadings. 


It was argued, on behalf of the Plaintiffs, that the ‘plea of 
perpetual Exception, such as pleaded, was founded upon the 
presumption that the Statute 12 Vic., ch. 44, had introduced a 
prescription which was an absolute bar to the Action, instead of 
which the prescription was based upon a presumption of payment. 
That the plea was insufficient, because the Defendant had not 
alleged a payment, and that he could not, therefore, protect 
himself by that Statute. 


On behalf of the Defendant it was contended, that the plea, 
such as pleaded, was well and sufficiently pleaded, and that an 
allegation of payment, such as the Plaintiffs desired, was not 
essential to a plea under the Statute, which appeared to: be 
couched in such clear and unequivocal language, that the objec- 
tion to the plea must of necessity be overruled. That the 
Statute, in so far as the case would be governed by it, must be 
looked upon as a declaratory Law, requiring therefore, a refe- 
rence to the Ordinance of the French King, of the year 1510, 
to determine whether the prescription was a prescription founded 
upon a presumption of payment, or a prescription operating 
as an absolute bar to the action. The 48th section of that 
Ordinance removed all doubts as to the intention, and seemed 
to be particularly precise in language, which is as follows : 
‘ Pour ce que souvent est avenu, que plusieurs greffiers, avo- 
‘€ cats, procureurs et solliciteurs de notre Royaume, mesmement 
‘€ ès pais de droit, ont long-temps attendu à se faire payer des 
‘€ actes, registres et grosses des procès par eux reçus, et ont mis 
‘€ dette sur antre, tellement que quelquefois leur a convenu faire 
‘ vendre, crier et subhaster les biens et héritages des parties, 
‘ pour lesquels ils avaient reçus les dits procès, dont ils ont été © 
détruits, pour à quoi obvier, avons ordonné et ordonnons, que 
“ désormais ne pourraient demander les salaires, à eux dus pour 
‘ les dits procès par eux reçus, sinon qu’ils les demandent trois 
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‘ ans après les dits procès finis.” That as the language of 
that section perfectly agreed with the Provincial Statute, which 
declares that the prescription of three years shall be a bar to any 
action, the plea, treating it as a limitation, must be maintained. 
It was further remarked that the 48th and 71st sections of the 
Ordinance of 1510, the last of which ordained a prescription 
against arrears of a rente constituée, beyond a period of five 
years, were worded in the same manner, and consequently must 
be subject to the same construction. That relative to the pres- 
cription of arrears of rente constituée, no conflicting opinions 
of any respectability had ever been offered. Pothier, in com- 
menting upon the 7Ist section of the Ordinance, speaks thus : 
‘“ Que la prescription n’est pas fondée sur la présomption de 
paiement, mais qu’elle est seulement établie pour subvenir au 
“ débiteur, et pour punir la négligence du créancier. ”— (Traité 
Const. de Rente, vol. 2, p. 55, n° 133).—That the prescription 
ordained by the Ordinance of 1510, by which this Case should 
be governed, was a prescription founded, net upon a presump- 
tion of payment, but as the punishment of a negligent creditor. 


_ The Court held that no new system of limitation of the Action 
of Clerks of Courts was introduced by this Statute, and that the 
prescription thereby declared to exist in Lower-Canada, was the 
same as that-prevailing in France,.and must be subject to all 
the rules applicable to short prescriptions in that country, which 
_ are nothing more than a presumption of payment. Although the, 

Statute enacts that this prescription shall be a bar to the Action, 
the Legislature has put its own construction upon these words, 
by using the French terms, “ fin de non recevoir.” The 
Defendant must therefore allege payment in his plea, and is 
bound to support it with his oath when the Plaintiffs rule him 


to do so. 
Exception overruled. 


Hott anp Iavine, for Plaintiffs. 
Stuart AND Vannovous, for Defendant. 








170 


SUPERIOR COURT.—QUEBEC. 


Before Duvat, and Mearepita, Justices. 


of 


N° 496 € Munn, ...... 
1850. 


Held, that in an Action for rent, 
the Procés-Verbal of the Satsie- 
Gagerie may be left at the domi- 
cile of the Defendant, although he 
be absent. and that such Defen- 
dant may be legally constituted the 
Guardien of the effects seized, and 
be compelled by contrainte par 
corps to produce the same, unless 
he can establish that when the 
S'aisie- Gagerie first became known 
to him, the effects were no more 


in his possession. 


HaLFERTY,. . . .. 


ee” Plaintiff, 


. » « Defendant. 


Jugé, que dans une Action pour 
loyers, le Procés-Verbal de Saisie- 
Gagerie peut être légalement signi- 
fé uu domicile du Défendeur, qui 
eet absent, et que ce Défendeur 
peut être légalement constitué 
Gardien des effets saisis, et tenu 
de les produire sous peine de con- 
trainte par corps, à moins qu'il 
n’établisse que lorsqu'il a eu con- 
naissance pour la première fois 
de la Saisie-Gagerie, ces effets 
n’étaient plus en sa possession. 





Judgment rendered in June 1850. 





In this Case, a Writ of Saisie- Gagerie issued to attach the 


household goods and furniture belonging to the Defendant, which 
were in the premises leased to him by the Plaintiff, in order ' 
to secure the payment of the rent due by the former to the latter. 
In obedience to this Writ, the Sheriff seized certain articles 
of household furniture, and enjoined the Defendant safely to 
hold, keep, and detain the same, until the attachment thereof 
should be declared good and valid. 


The Defendant himself was appointed Guardian of the effects 
seized ; but in consequence of his absence at the time of the 
seizure, he did not sign the Procès- Verbal of the seizure ; a 
copy of the Procès- Verbal was, however, left at his domicile 
with a grown person belonging to his family. 
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In February last, Judgment was given in favor of the Plaintiff 
for the sum demanded, and the attachment made by the Sheriff, 
of the Defendant’s household furniture, was declared good and 
valid. In the month of April following, Execution issued to 
sell the articles so attached. The Sheriff returned his Writ, 
certifying that he could only sell a part of the furniture, the 
Defendant having neglected and refused to produce the remainder 
to him on the day of sale. 


The Plaintiff then moved -for a Writ of Attachment (con- 
trainté par corps) against the Defendant, praying that for the 
_ causes above mentioned, he, the said Defendant, should be 
imprisoned in the common gaol of this District, until he should 
have delivered up to the Sheriff the whole of the articles he was 
bound to produce. 


Axteyn, for Defendant, stated, that.the Defendant had no 
knowledge that the seizure had been made ; that he was absent 
when the seizure was made ; and, cunsequently, could not be 
expected to produce those articles, when he was ignorant of any 
order from the Court to-do so. | 


Stuart, ANpuew, in reply, argued, that the Defendant had 
a knowledge of the seizure, and as a proof of his knowledge had 
engaged Counsel to defend him; that the Sheriff was bound to 
constitute him Guardian, even though he had refused ; that the 
Defendant did not swear that he was ignorant of the seizure, and 
even admitting that he were: ignorant of it, it afforded him no 
excuse for not producing the effects, as, if such a principle were 
established, the Procés Verbal would never be served upon the 
party, he might absent himself the moment he knew the Bailiff 
was entering, and conscientiously swear that he never received 
a copy of it, and the Bailiff would be obliged to return time 
after time, and never succeed in finding him. 


Duvat, Justice :—The Plaintiffs in this Cause left a copy of 
the Procés-Verbal at the domicile of the Defendant. The 
Defendant was absent ; but the Law positively enjoins that the 
Defendant shall be appointed Guardian of the effects seized - 


LA 
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his absence would be no reason to excuse him from the liability 
with which he is charged, despite his unwillingness. 


Were the principle contended for by the Defendant admitted, 
a Guardian would never be appointed, as the Defendant could 
always absent himself in order to avoid.being appointed, he 
might go to the Lower-Town if he lived in the Upper-Town, or 
to the Upper-Town if he lived in the Lower-Town, and could 
thus most effectually elude the search of the Bailiff, who might 
be looking out for him for several weeks and never ‘succeed in 
finding him. | 


The Plaintiff, by leaving a copy of the Procés- Verbal at his 
domicile, has done all the Law requires him to do, and therefore, 
I grant the motion for Attachment, and order that the contrainte 
par corps do issue against the Defendant. 


Merepira, Justice :—The granting of the application cannot 
be productive of any injustice at all. The authorities say that 
where the Defendant will not be appointed Guardian, the Law 
will compel him to accept the guardianship, even though he 
should refuse ; in which case he is liable to a contrainte par 


corps. 


In this ‘Case, the Defendant may be considered as being in 
the position of one who has refused to accept the guardianship ; 
yet, the Law will not therefore exempt him. Besides, he does 
not pretend that the effects were not in his possession. He 
ought, at the time he became first acquainted with the seizure, 
to have filed an affidavit stating that, at such time, he only had 
such and such effects in his possession ; but he has not done 
so, and in the absence of such an affidavit, the Law presumes 
that all the effects seized came into his custody. 


A. Stuart, for Plaintiff. 
AzLeyn, for Defendant. 





173 


COUR SUPERIEURE.—QUEBEC. 


Présents : Bowen, Juge-en-Chef, Bacquet, et MerepiTH, 


Juges. 
{Beparp, ............. Demanderesse, 

N° 2001 | vs. 
Ducaz, .............. Défendeur, 

de et 
Dame CHaRLorTE Beparp, . . . Opposante, 

1851. et 
Paicippe BRUNET, . . . . . ... Opposant. 


Ventilation du produit d’un im- | Evaluation (ventilation) of the 
meuble ordonnée, afin de distri- | proceeds of an immoveable ordered, 
buer le produit du fonds entre les | in order to distribute the preceeds 
créanciers du vendeur, et le pro- | of the soil between the creditors of 
duit des améliorations entre les | the vendor, and the proceeds of the 
créanciers de l’acquéreur qui a fait | improvements between the credi- 
telles améliorations. tors of the purchaser who made 

such improvements. 





Jugement, le 8 mars 1851. 





Les faits de la Cause sont comme suit : 


Le nommé Pierre Dugal, étant prôpriétaire d’un immeuble, 
l'avait hypothéqué en faveur du nommé Pierre Picard, en vertu 
d’un acte authentique, exécuté le 5 juillet 1842, et duement 
enregistré le 10 décembre 1842. Pierre Picard avait trans- 
porté sa créance au nommé Philippe Brunet ; et de son côté, 
‘Pierre Dugal avait vendu l’immeuble ainsi hypothéqué au 
nommé Augustin Dugal, qui, lui, avait bâti sur icelui une 
maison et dépendances, de la valeur de £276 10s. Le 9 avril 
1847, le dit Augustin Dugal consentit une Obligation en faveur 
de Dame Charlotte Bédard, et lui accorda une hypothèque sp. 
ciale sur l’immeuble en question, lequel immeuble passa encore 
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entre les mains d’un tiers, sur lequel la dite Dame Charlotte 
Bédard le fit vendre hypothécairement. Le nommé Philippe 
Brunet se présenta alors, comme créancier de Pierre Dugal, en 
vertu de l’acte du 5 juillet 1842, demandant d’être payé par 
préférence sur le produit du dit immeuble ; et de son côté, 
Dame Charlotte Bédard, créancière du dit Augustin Dugal, 
fila une Opposition, demandant qu’il fût fait une ventilation pour 
établir la valeur du fonds vendu par Pierre Dugal, et la valeur 
des impenses et améliorations faites par Augustin Dugal, afin 
d’employer le produit du premier à payer les créanciers de Pierre 
Dugal, et felui des secondes, à payer les créanciers d’Augustin 
Dugal. 


Philippe Brunet étant colloqué par préférence, la Dame 
Charlotte Bédard contesta l’ordre de distribution, insistant sur 
son druit à une ventilation, afin de se faire payer sur la valeur 
des améliorations faites par son débiteur. La raison de douter 
de cette prétention était de savoir si les formalités requises par la 
4e Vic., ch. 30, pour la conservation du privilége du construc- 
teur, devaient s'étendre aux impenses faites par A. Dugal 
de bonne foi. La Dame Bédard soutenait que ces dispositious 
n'étaient pas applicables à sa réclamation, et cette opinion a 
prévalu. La Cour a jugé qu’il y avait lieu à cette ventilation, 
et que le produit de l’immeuble devait être divisé comme suit, 
savoir : la valeur du fonds entre les créanciers du vendeur, et la 
valeur des impenses et améliorations entre les créanciers de 
l'acquéreur (1). | 


Ventilation ordonnée. 


Gaornier et Lemieux, pour Brunet. 
Bzrrrau, pour Bédard. 





Autorités citées par la Dame Bédard. 


(1) Rousseau de Lacombe, verbo Impense, n° 3; Guyot, Répertoire, 
verbo Amélioration, p. 345, 2de colonne, p. 346, lère colonne. 
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COUR SUPERIEURE.—QUEBEC. 


Présents: Bowen, Juge-en-Chef, et Merepitn, Juge. 


| N° 780 ( Dauer Juutx Larug, ET UN AUTRE, Demandeurs, 


de 


Vs. 


Le Cure’ er Lxs MARGUILLIERS DE LA PAROISSE 


1851. | 


px ST.-PascaL, . 


. Défendeurs, 


Jugé que les droits honorifiques, | 


tel que l’usage d’un Banc d’Hon- 
peur dans les églises, n’étaient 
accordés aux seigneurs qu’en leur 
qualité de Haut-Justiciers, comme 
attribut de la. puissance publique 
ou de la jurisdiction qu’ils exer- 
çaient, et que depuis la conquête, 
n’étant investis d'aucune puis- 
sance publique et n’exerçant au- 
cune jurisdiction, ils n’ont plus 
droit à ces honneurs, et notam- 
ment à un Banc de distinction dans 
les églises. 


Held, that droits honorifiques, 
such as the use of a Pew in chur- 
ches, were only granted to sei- 
gniors in their quality of Haut- 
Justiciers, as one of the attributes 
of the power they held and of 
the jurisdiction they exercised ; 
and that, by the effect of the 
conquest, the jurisdiction which 
they exercised having ceased and 
their judicial power having become 
extinct, they have ceased to be 
entitled to these rights, and more 
particularly to Pewé in churches. 





Jugement rendu le 11 mars 1851. 





L’action des Demandeurs était dirigée contre le curé et les 


marguilliers de la Fabrique de St.-Pascal, pour se faire assigner 
un banc d’honneur ou seigneurial dans l’église de la dite paroisse, 
en leur qualité de seigneurs de: la seigneurie des Kamouraska, 

dans l’enclave de laquelle se trouve l’église en question. L’une 
des parties demanderesses, Dame Julie Larue, était usufruitière 
de la totalité de la seigneurie des Kamouraska ; l’autre, Vin- 
ceslas Taché, était propriétaire de partie d’icelle, savoir : de 
cette partie dont se compose la paroisse de St.-Pascal : tous deux 
dérivaient leur titre du testament de feu Pascal Taché. En 
1827, la sejgneurie des Kamouraska fut divisée en deux 
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paroisses, la paroisse St.-Louis où réside l’usufruitière, Ia 
paroisse St.-Pascal où réside le propriétaire. Dans la paroisse 
de St.-Louis, le seigneur avait toujours joui et jouissait encore du 
banc d’honneur ; dans la paroisse de St.-Pascal, il en avait joui 
dans une chapelle que l’on avait bâtie temporairement, jusqu’à 
l’époque où dernièrement l’on avait construit une église perma- 
nente. Dans cette dernière, le curé et les marguilliers avaient 
refusé un banc d’honneur au seigneur. De là la présente action. 


La concession originaire de la seigneurie des Kamouraska, 
portant date du 15 juillet 1674, accordait au seigneur le droit de 
haute, moyenne et busse justice. Un acte de foi et hommage 
rendu par le seigneur des Kamouraska, le 4 mai 1781, énumé- 
rait ce droit parmi ceux qui lui appartenaient. L’usage d’ac- 
corder un banc d’honneur au seigneur, dans toutes les églises en 
Canada, avait été prouvé : les autres faits de la Cause étaient 


admis par les parties. | | 

Le droit à un banc d’honneur, dans les églises, réclamé par 
les seigneurs, était une conséquence de la qualité de haut-jus- 
ticier. Ce point est incontestable. 


Burrovens J., pour les Demandeurs — Trois questions prin- 
cipales se présentent dans cette Cause : 


La première est de savoir si en France, et dans ce pays jus- 
qu’à la conquête, les seigneurs, qui, par leurs titres de con- 
cession, avaient haute, moyenne et basse justice, jouissaient du 
droit à un banc d’honneur dans l’église paroissiale de leurs sei- 
gneuries ; 

Ga seconde, si dans les signeuries, renfermant plusieurs 
paroisses dans leur enclave, les seigneurs haut-justiciers avaient 
droit à un banc dans l’église paroissiale de chacune d’elles ; | 


La troisième, si, depuis la conquête, les seigneurs ont le même 
droit à un banc seigneurial. 


Je maintiens l’affirmative de ces trois propositions. . 


Quant à la première, il suffit de référer aux autorités, et je 
cite: Guyot, Traité des Fiefs, vol. 7, pp. 13, 14, 36, 37, 59, 
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262, 266, 267 ; Despeisses, vol. 3, art. 2, § 8; Bacquet, Droits 
de Justice, c. 20, n° 16; Catelan, vol. 1, liv. 3; Arrêt de 
Toulouse du 11 février 1655 ; Maréchal, Droits honorifiques, 
vol. 2, (Observations de Danty), pp. 47, 66, 69, 73, 74, 83; 
Loysel, Institutes Coutumières, vol. 1, p. 318 ; Henriquez, 
Code des seigneurs, p. 307, § 14; Durand de Maillane, verbo 
Banc ; Loyseau, ch. 11, n° 17, 18, 19 ; Boutaric, Dr. seig. 
p. 81; Cambollas, Liv. 1, c. 50; Mémoires du Clergé, vol. 
3S, pp. 1256, 1620 ; Nour. Dénizart, verbo Banc, p. 160, 
n° 6, p. 161, n° 6, p. 162, col. 2, p. 163, col. 2; Journal 
des Aud., vol. 6, lére partie, p. 477, ch. $2, et ede partie, 
p. 249, th. 41 ; Renauldon, Dr. Seig. p. 84; Jousse, Gouv. 
des Pa., p. 52, (Ed. de 1769). 


Il est vrai que Maréchal, vol. 1, pp. 267, 269, dit que les 
patrons seuls ont droit à un banc d’honneur ; mais il admet que 
les seigneurs haut-justiciers en ont toujours joui. Plus loin, dans 
le même ouvrage, il se réfute lui-même : voir ler vol., pp. 35}, 
855, 368, 375. Une Ordonnance de 1589, faite exclusive- 
ment pour la Bretdgne, a évidemment servi de base à cette 
opinion de Maréchal. Il convient aussi de ne pas oublier que 
Maréchal était lui-même patron d’une petite chapelle de Lyon ; 
c’est lui-même qui nous l’apprend, ch. ler, et, comme le dit 
Guyot, des Fiefs, vol. 7, p. 267, ‘ entraîné par la primauté 
“ incontestable du patron, il sentait une satisfaction à en con- 
“ clure que son droit était exclusif. Il y a cependant une diffé- 
“ rence notable entre un droit de primauté et un droit exclusif. ds 


Un réglement du 8 juillet 1709, rapporté au second tome 
des Edits et Ordonnances à la page 183, a réglé et reconnu ce 
droit des seigneurs en Canada. 


Voilà quant à la première question. Quant à la seconde, le 
raisonnement seul suffirait, ce me semble, pour établir que, 
puisque la haute-justice et la qualité de haut-justicier s'étendaient 
sur la seigneurie entiére, sur une seconde paroisse aussi bien 
que sur une première, le seigneur haut-justicier avait le même 
droit de réclamer les honneurs dans l'une que dans l’autre. Les 

Zz 
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Défendeurs, s’ils contestent ce principe, auront à démontrer 
pourquoi les habitants d’une seconde paroisse seraient, de préfé- 
rence à ceux de la première, exempts de rendre les honneurs à 
leur seigneur haut-justicier, lorsque ces paroisses se trouvent 
toutes deux dans la même seigneurie- S’ils invoquent en 
leur faveur le principe ou dicton que “ jurisdictio adhæret 
castro, ” je répondrai avec Guyot, vol. 7, Fiefs, p. 451, que 
ce dicton ne s applique nullement-au cas présent, mais & un tout 
différent.—( Voir Guyot, lo. cit.) —Il est de plus, de principe, 
que les grands honneurs ne requiérent pas la présence de celui 
à qui ils sont dis : “‘ absent comme présent, il les a ;. il est nommé 
‘ aux prières du prone. [la son titre, son banc, .son droit de 
‘€ sépulture ; cela est incontestable. ”—{ Guyot, vol. 1, p. 63.) 


Mais s’il pouvait y avoir quelque doute sur ce point, les auto- 
rités le font disparaître entièrement, en établissant formellement 
cette seconde proposition. Je réfère à Guyot, des Fiefs, vol. 
7, pp. 14, 46, 68, 113, 114, 115, 117, 451, 458, 459 ; Edits 
et Ordonnances, vol. 2, p. 182 ; Argou, vol. 1, liv. 2, ch. 5, 
p. 165 ; Maréchal, vol. 2, pp. 86, 88 ; Idem, vol. 1 (Ed. de 
1740), p. 372 et suiv. 


MerepitH, Juge :—Le droit de justice ayant été supprimé 
depuis la conquête, les droits honorifiques, et entre autres celui 
de banc, qui ne sont que des accessoires du droit principal, 
n’ont-ils pas, .par là-même, cessé d’exister ? 


Borroveus J. :— Cest là le principal point de cette Cause, 
et je répondrai à Votre Honneur en traitant immédiatement ma 
troisième question. 


Personne ne niera, en lisant les capitulations de Québec et de 
Montréal (Actes publics, pp. 8, 7), que l’esprit de ces Actes 
wait été de conserver au pays, autant que cela pouvait se faire, 
ses lois, us et coutumes tels qu’ils avaient toujours existé. I} 
est vrai que dans la suite, par la proclamation de 1764, on est 
contrevenu à cet esprit ; mais on y est revenu par l’Ordonnance 
de 1774, qui ramena les choses au point où elles étaient lors de 
la conquête, et rétablit les habitants dans la jouissance de tous - 


+ 
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les droits, usages, honneurs et priviléges, dont ils jouissaient 
avant cette époque.—( Voir Actes Publics, p. 11, 58). 


Or, je le demande, peut-on m'indiquer une loi ‘qui, depuis 
1774, ait, en termes exprès, aboli les droits honorifiques des 
seigneurs ? Le plus qu’on puisse dire est qu’un nouveau mode 
d'administrer la justice, incompatible aveë l’exercice de la jus- 
tice seigneuriale, ayant été introduit dans le pays, l'exercice de 
cette justice seigneuriale a été virtuellement supprimé ; mais, 
admettant ce principe, doit-on en conclure que, l'exercice de la 
haute justice ayant été supprimé, la qualité de haut-justicier et 
les honneurs dus a cette qualité, en autant qu’ils doivent étre 
regardés comme des accessoires de la haute justice et ne pou- 
vant exister sans elle, l’ont été aussi ? Ce serait, selon moi, 
outrepasser le but de la loi nouvelle, qui, dans ses dispositions, 
n’a eu pour objet que d’abroger ce qui entravait son opération, 
et non pas d'enlever aux individus des droits acquis qui ne la 
contrariaient aucunement ; mais je vais plus loin et dis, qu’il est 
important de ne pas confondre l’exercice de la haute justice avec 
Ia qualité de haut justicier, et de ne pas faire dépendre la pres- 
tation des honneurs de l’exercice par le seigneur de sa haute 
justice, tandis que ces honneurs lui étaient dus à raison de sa 
qualité seule de haut-justicier, et indépendamment de l'exercice 
par lui de sa haute justice. En effet, qu’on scrute les autorités 
en pareille matière, et on trouvera que dans les nombreuses 
* contestations qui se sont élevées, dana les différents temps, au - 
sujet du droit du banc seigneurial et autres droits honorifiques, 
on s’est uniquement demandé si la personne réclamant ces droits 
avait qualité de haut-justicier, sans s’enquérir si cette qualité 
était, ou avait jamais été, accompagnée de l'exercice de la haute 
justice ; tant il est vrai que c’est cette qualité seule qui compor- 
tait avec elle les droits honorifiques. De plus, les autorités (voir 
Edits et Ordonnances, vol. 2, p. xzvinr), et l’histoire, ne nous 
apprennent-elles pas que, dans ce pays, la haute justice ne s’est 
exercée que dans un très-petit nombre de seigneuries ; cepen- 
dant, lorsqu'il s’est agi de régler les droits honorifiques dus aux 
seigneurs, ce qui fut fait par le réglement du 8 juillet 1709, : 
Ed. et Ord., vol. 2, p. 182, a-t-on fait une distinction quel- 
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conque entre ceux qui, à la qualité de haut-justiciers, joignaient 
l’exervice de la haute justice, et ceux qui n’avaient que la seule 
qualité de haut-justiciers ; et jaloux, comme on a toujours été, 
des droits honorifiques des seigneurs, ne l’aurait-on pas fait si 
ces droits eussent dépendus de l’exercice de la haute justice ? 
Il faut donc conclure que ces droits honorifiques ne dépendaient 
et ne dépendent pas de l'exercice, par les seigneurs haut-justi- 
ciers, de leur haute justice, mais sont une conséquence de leur 
qualité seule de haut-justiciers ; que, conséquemment, la sup- 
pression de cet exercice n’entraîne pas avec elle labolition des 
droits honorifiques. 


Mais, dira-t-on, si l’exercice de la haute justice est supprimé, 
la qualité de haut-justicier doit l’êtré aussi. 


A cela je remarquerai que la loi, en abolissant l'exercice de 
la haute justice, ne l’a fait que par induction, c’est-à-dire, en 
introduisant un nouvel ordre de choses incompatibles avec éet 
exercice ; JA où s’arrête cette incompatibilité, là donc doit 
s’arrêter l’effet de la loi nouvelle, et ce principe acquiert d’autant 
plus de force dans ce cas, que la loi attaquant des droits acquis, 
prend le caractère d’une loi restrictive et ne doit être considérée 
que comme telle. Donnons donc effet aux dispositions de la loi . 
nouvelle, et, comme je l’ai déjà dit, l’exercice de la haute justice 
sera supprimé ; mais arrétons-nous là avec la loi, et ne passons 
pas au-delà. Cette position établie, je dis qu’il est bien vrai que 
cette qualité de haut-justicier est abolie en tant qu’elle comporte 
l’exercice de la haute justice ; mais qu’elle continue d’exister 
dans toute sa force en tant qu’attributive de ces droits hono- 
rifiques dont l’existence, jusqu’à ce jour, s’est toujours trouvée 
en harmonie avec les lois du pays, a été reconnue et continuée 
par l’Ordonnance conservatrice de 1774 : que cette qualité se 
présente devant la Cour munie des titres qu’elle a toujours pos- 
sédés, que la loi n’a jamais altérés, et qui sont consacrés par 
l’assentiment et l’usage de tous les temps, et de tout le pays. 


Enfin, je somme les Défendeurs d'établir que des droits 
acquis peuvent être enlevés par induction, lorsque l’existence 
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de ces droits ne s’oppose nullement à Popération de la loi, sans 
quoi leur position ne peut se soutenir. 


Je résume en peu de mots argument sur cette troisième 
question, et je répète : | 


Que l’esprit des Actes passés lors de la conquête, et consacré 
par l’Ordonnance de 1774, a été de conserver au pays ses droits, 
usages, honneurs et priviléges ; que les droits honorifiques ne 
sont pas une conséquence de l’exercice de la haute justice, mais 
de la qualité de haut-justicier ; que, quoique l’exércice de la 
haute justice aft été virtuëllement aboli par la mise en force de 
dispositions contraires à cet exercice, on ne doit pas étendre la 
loi au-delà de cet exercice, auquel seul elle s’applique, d’autant 
plus que c’est une loi restrictive qui ne souffre pas d'extension ; 
que l'existence des droits honorifiques des seigneurs”n’a jamais 
_ rien eu de contraire aux lois du pays ; que la qualité de haut- 
justicier, quoique ne comportant plus l’exercice proprement dit 
de la haute justice, existe encore en tant qu’elle confère aux 
seigneurs les droits honorifiques ; enfin, que ces droits des 
seigneurs n’ont jamais été abolis par quelque loi que ce soit. 
J'invoque ces principes comme fondés en loi, et j’en conclus que 
la décision dans cette Cause maintiendra la réclamation des 
Demandeurs. | 


Guyot, vol. 7, T. des F., pp. 262, 265, 293 ; Durand de 
Maillane, verbo Banc ; Maréchal, vol. 1, p. 269, et le même, 
vol. 2, p. 47, regardent ce droit comme un droit réel. Les 
seigneurs ont toujours été reçus à foi et hommage conformément 
à leurs titres originaires ; ils ont joui partout et toujours des 
droits honorifiques ; et par l’acte de 1774, les anciennes lois du 
' pays ont été rétablies dans leur entier. 


Caron, pour les Demandeurs :—La prétention des Deman. 
deurs est qu’ils. sont fondés en titre pour demander Pusage d’un 
banc d’honneur dans les églises, et qu’étant troublés dans cette 
jouissance, ils ont droit de porter l’action qu’ils ont portée 
J’essaierai d'établir les propositions suivantes : | ; 
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D’après la loi et Pusage du pays, les seigneurs ont toujours 
joui d’un banc d’honneur dans les églises, lorsqu’il n’y avait . 
qu’une seule paroisse dans Ja seigneurie. — 


Quand il y avait plusieurs paroisses, ce droit s’est toujours 
étendu à chacune d'elles. 


J’examinerai aussi Ja question de savoir qui du propriétaire 
ou de l’usufruitier devait porter l’action ? et si tous deux ne pou- 
vaient pas porter l’action conjointement. 


Il n’y a pas de doute que le droit d’avoir un banc d’honneur 
dans les églises appartenait au haut-justicier en France, et que 
ce droit a été introduit en Canada, et a existé jusqu’en 1759 ; 
et la conquête, ni de droit ni de fait, n’a pu priver les seigneurs 
de cette marque de distinction. 


Je citerai sur ce premier point : Jousse, Gouv. des Paroisses, 
vol. 1, pp. 44, 45, 52, 53; N. Dénizart, verbo Banc, pp. 
160, 161; Louet, vol. .1, lettre E., p. 681 4 Duperré, Dr. 
Honorifiques, pp. 99, 101 ; Lacombe, verbo Droits Honori- 
fiques, p. 256, n° A, 5, 6, 7; Renauldon, Dic. des Fiefs, 
verbo Banc, p. 81 ; Maréchal, ‘vol. 1, pp. 78, 241 et suiv., 
et vol. 2 p. 123, tit. 20. 


Pour établir que le droit de haute justice a été introduit en ce 
pays, concédé par le roi à la Compagnie des Cent Associés et 
à la Compagnie des Indes Occidentales, transféré par ces sociétés 
aux seigneurs, et directement octroyé par le roi aux seigneurs 
par les concessions originaires, et que ce droit a été reconnu 
fréquemment par les rois de France et a été exercé par les sei- 
gneurs : 


Je citerai : les Edits et Ordonnances, vol. 1, pp. 4, 31, 81, 
289, 325, vol. 2. pp. 128, 182, 186, 228, 342. 


Ces diverses citations constatent l'octroi du droit de haute 
justice; qu’il a été reconnu par Pautorité souveraine, qu’il a été 
exercé par le Séminaire de St.-Sulpice, dans l’Ile de Montréal, - 
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et par le Séminaire des Missions Etrangéres, dans la paroisse du 
Château-Richer ; que par le 11e art. de Venregistrement de 
l’Ordonnance de 1667, il a été fait réserve des justices seigneu- 
riales ; que les autorités métropolitaines et coloniales ont, à 
diverses époques, réglé l’exercice des droits honorifiques. Cet 
état de choses a duré jusqu’à la conquête. | 


On voit par l’art. 42 de la capitulation de Montréal, rapporté à 
la page 21 du ler vol. des Statuts, connu sous le nom de vol. O, 
que les lois françaises devaient être maintenues. Cugnet, dans 
son Traité des Fiefs, à la page 54, ch. 12, dit que l’Ordonnance 
du 17 septembre 1764, qui supprima les justices seigneuriales, fut 
un äcte de spoliation. L’historien Smith, (History of Canada, 
vol. 2, p. 4), cite cette même Ordonnance de 1764, sous la date de 
1763, en l'appelant une Ordonnance remarquable, en ce qu’elle 
supprimait les lois françaises. M. Garneau, dans son Histoire 
du Canada; vol. 1, p. 315, et vol. 3, p: 296, constate l’exis- 
tence des justices seigneuriales, et leur suppression par l’Ordon- 
nance ou proclamation du 17 septembre 1764. Les lois fran- 
çaises furent rétablies, en 1774, par l’Acte de la 14e Geo. ITI, 
ch. 83. Par la 4e section de cet Acte, il est statué : ‘ Et 
‘ comme les réglements faits par la dite Proclamation (17 
octobre 1763), eu égard au gouvernement civil de la Pro- 
vince de Québec, ainsi que les pouvoirs et autorités donnés 
au gouverneur et autres officiers civils en la dite Province, 
par concessions ou commissions données en conséquence 
d’iceux, ont, par l’expérience, été trouvés ‘désavantageux à 
‘€ l’état et aux circonstances de la dite Province, le nombre de 
‘ ses habitants montant à la conquête à plus de soixante-cinq 
mille personnes qui professaient la religion de l'Eglise de 
‘ Rome, et qui jouissaient d’une forme stable de constitution et 
“© d’un système de lois, en vertu desquelles leurs personnes et 
leurs propriétés ont été protégées, gouvernées et réglées 
‘“ pendant une longue suite d’années, depuis le premier éta- 
‘* blissement de la dite Province du Canada: il est, à ces 
‘ causes, aussi établi par la dite ‘autorité, que la dite Procla- 
mation, quant à ce qui concerne la dite Province de Québec ; 
‘© que les commissions en vertu detquelles la dite Province est - 
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à présent gouvernée ; que toutes et chacune Ordonnances 


‘ faites. pendant ce temps par le gouverneur et conseil de 


Québec, qui concerne le gouvernement civil et l’adminis- 
tration de la justice de la dite Province, ainsi que toutes les 
commissions de juges et autres officiers d’icelle, sont et elles 
sont par ces présentes infirmées, révoquées et annulées, & 
compter depuis et aprés le premier mai mil sept cent soixante 
et quinze.” Et par la 8e clause : “ Il est aussi établi par 
la susdite autorité que tous les sujets canadiens de Sa Majesté 
en la dite Province, (les Ordres Religieux et Communautés 
seulement exceptés), pourront aussi tenir leurs propriétés et 
possessions, et en jouir, ensemble de tous les usages et cou- 
tumes qui les concernent, et de tous leurs autres droits de 
citoyens, d’une manière aussi simple, aussi étendue, et aussi 
avantageuse, que si les dites proclamation, commissions, 
ordonnances, et autres actes et instruments, n’avaient point 


été faits, en gardant à Sa Majesté la foi et hommage qu’ils 


lui doivent, et la soumission due à la couronne et au parle- 
ment de la Grande-Bretagne ; et que dans toutes affaires en 
litige, qui concerneront leurs propriétés et leurs droits de 
citoyens, ils auront recours aux lois‘du Canada, comme les 
maximes sur lesquelles elles doivent être décidées; et que 
tous procès qui seront à l’avenir intentés dans aucune des 
Cours de Justice qui setont constituées, dans la dite Province, 
par Sa Majesté, ses héritiers et successeurs, y seront jugés, 
eu égard à telles propriétés et à tels droits, en conséquence 
des dites lois et coutumes du Canada, jusqu’à ce qu’elles 
soient changées ou altérées par quelques Ordonnances qui 
seront passées à l’avenir dans la dite Province par le gouver- 
neur, lieutenant-gouverneur, ou commandant-en-chef, de l’avis 
et consentement du conseil législatif qui y sera constitué de la: 
manière ci-après mentionnée.” Il résulte de là que les pro-‘ 


clamations qui avaient supprimé les lois françaises ont été annu- 
lées, et que ces lois ont été rétablies ; et que, quoiqu’il aft été 
réglé qu’il valait mieux, sous les nouvelles circonstances du 
pays, que l’administration de la justice fut dirigée ‘par le nou- 


veau gouvernement, les seigneurs, privés de l’exercice de la 


justice, n’ont pas été privés des honneurs qui y étaient attachés ; 
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et c'est ce que constate l’usage suivi constamment en Canada 
depuis la conquête. 


Je passe à un autre point, savoir si le seigneur a droit d’avoir 
un banc d’honneur dans chacune des églises paroissiales qui se 
trouvent dansga seigneurie. Il est constant que le fondement de 
ce droit est le respect dû à l’administrateur de la justice : or, la 
raison de marquer ce respect, #’étend à chaque localité ou 
paroisse. L’usage à cet égard est prouvé par sept témoins. 


Je citerai sur oe point: Arrêtés de Lamoignon, pp. 41, 42, 
tit. 7, art. 18 et 20 ; Ed. et Ord., vol. 2, pp. 181, 182, 185; 
Edit du 8 juillet 1709, art. 1 et art. 11; Lamoignon, p. 42 ; 
Maréchal, vol. 2, pp. 17, 20, § 7; Guyot, Tr. du Patronage, 
vol. 7, p. 451, Arrét de Fontaine-Martel. 


Le troisième point à considérer est de savoir si Pusufruitier 
et le propriétaire pouvaient se joindre ensemble pour porter : 
l’action, De sa nature, cette action est pétitoire. J’admets 
qu’à l’usufruitier appartiennent les droits lucratifs, au proprié- 
taire les droits honorifiques. L’usage d’un banc d’honneur dans 
les églises participent peut-être des deux ; mais les Défendeurs 
. sont sans intérêt dans cette matière. Il ne leur est demandé 
qu’un seul banc, et ce, au nom du seigneur des Kamouraska, 
représenté par les qualités collectives des Demandeurs. Sur ce 
troisième point, je citérai: Maréchal, vol. 2, p. 8; Guyot, Tr. 
-des Fiefs, vol. 7, p. 46; Curasson, Actions possessoires, p. 
222 ; Ed. et Ord., vol. 2, p. 18. . 


Bosst, pour les Défendeurs :—Il est admis par tous les 
auteurs, qu’il n’y a que Je haut-justicier qui ait les droits hono- 
rifiques, et que le seigneur direct et foncier ne les a pas. Cest 
donc en cette seule qualité de haut-justicier que les Demandeurs 
peuvent maintenir leur action. Or, voyons, 19 ce que c’est 
qu’un baut-justicier, et pourquoi, suivant l’esprit de l'Eglise, 
elle a été portée à lui accorder gratuitement un banc d’honneur 
et de distinction. Nous verrons ensuite en quelle qualité le haut- 
justicier avait les droits honorifiques ; si les Demandeurs ont 
cette qualité ; 2° s’il y a en Canada des haut-justiciers en droit 


d’avoir les droits honorifiques. 
A2 
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La haute-justice “ connaissait en matière civile de toutes les 
‘ causes réelles, personnelles et mixtes entre les justiciables du 
seigneur, qui sont appelés par les auteurs ses sujefs ; la 
:  haute-justice avait droit de donner des tuteurs, d’émen- 
“ ciper, d’apposer les scellés, de faire inventaire, de faire le 
décret des biens situés dans sa seigneurie, de tonnaître des 
‘“ causes d’entre le seigneur et ses sujets pour ce qui concernait 
& les domaines, droits et revenus ordinaires et casuels de la 
‘ seigneurie, même des baux de ces biens ”? (1). 


En matière criminelle, le haut-justicier connaissait de toutes 
sortes de délits commis dans sa justice ; il pouvait condamner à 
toutes sortes de peines afilictives, même à mort. ‘Il connaît, ” 
dit le Nouveau Dénizart qui rapporte l’acte-de notoriété du 27 
avril 1702, ‘‘ de tous crimes et cas pour lesquels il y a peine 
‘ de mort, ‘mutilation de membres et autres peines corporelles, 
' © comme fustiger, mettre au pilori ou carcan, condamner à 
‘ amende, ” etc., etc. (2). Il n’y avait que les crimes de 
lèse-majesté, de fausse mounaie, ports d’armes et assassinats qui 
fussent réservés à la justice royale ; tous les autres délits et 
crimes, commis dans la justice du haut-justicier, étaient'de sa 
compétence. 


# Comme le souverain, le haut-justicier ? (8), dit Guyot, 
“ plaide dans sa justice par le ministère de son procureur fiscal 
‘ ou procureur d'office, lequel fait toutes les fonctions du minis- 
“ tère public dans les autres affaires civiles et criminelles. ” 


Pour l'exécution de sa justice, le haut-justicier doit avoir des 
juges et officiers, des geuliers et des prisons sûres et saines, dont 
les dimensions sont donnéés par des réglements (4). 





(1) Loyseau, p. 93 ; 7 Nouv. Dénizart, pp. 2, 281 ; Réglement du 
Conseil Supérieur du 8 juillet 1709. 

we "Répertoire de Guyot, verbo Justice, pp. 672, 673 ; Nouv. Dénizarf, 

Haute-Justice, pp. 581, 582 ; 4 Hervé, pp. 8, 36 ; Répertoire de 

Guyot, verbo Juges des seigneurs. 

(8) Rép. de Guyot, verbo Justice, p. 673. 

Nouv: Dén. verbo Haute-Justite ; Rép, de Guyot, verbo Sustice, 
p- 6 
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Tous les frais de Padministration de ld justice civile et crimi- 
nelle, étaient donc supportés par ce grand dignitaire qui était 
presque souverain dans sa seigneurie, et dont l’autorité n’était 
limitée qu’aux crimes de lèse-majesté, et à ceux de fausse mon- 
paie et port d’armes, il réunissait dans sa personne les autorités 
législatives et exécutives, et il exerçait le pouvoir judiciaire par 
ses juges, qu’il nommait et salariait. Il était donc considéré, 
dans sa seigneurie, comme cette puissance publique dont parle 
les auteurs, puisqu’il y exerçait une autorité entière. ‘ La 
‘ seconde cause,” dit Hervé (1), “ qui a donnné l’être aux 
‘€ droits honorifiques (potestas publica), place les haut-justiciers 
‘€ après les patrons. Ce sont les haut-justiciers qui exercent la 
‘ jurisdiction dans laquelle consiste la puissance publique, dont 

“ parlent les auteurs, et à laquelle ils attribnent, en second lieu, 
les honneurs d'église qui se sont transformés en droits exi- 
‘“ gibles ; ce sont les haut-justiciers qui rendent la justice et 
‘€ ptocurent la paix à ses enfants ; qui, enfin, assurent leur 
‘© tranquillité et repoussent les attéques des méchants. ” 


Le haut-justicier,” continue le même auteur, “a les honneurs 
‘ de l’église en-sa qualité de haut-justicier, et comme un attri- 
‘€ but de la puissance publique, ou de la jurisdiction qu’il exerce, 
“ par conséquent il ne faut s’arréter ni à sa naissance, ni à sa 
‘ religion, dès qu’il est haut-justicier. I] n’est pas nécessaire 
‘ qu’il soit seigneur du fief, parce qu’il-fére son droit de la 
‘« justice ef non du fief. Il est même préféré à son propre 
‘ seigneur dans l’église où celui-ci n’a pas la haute-justice 
‘€ immédiate. ””—" Aussi,” dit Loyseau (2), ‘ ceux qui sont 
‘ sous da subjection et puissance du haut-justicier, lui doivent 
‘ Jes droits honorifiques. °—‘* L’honneur que l’Eglise rend aux 
‘puissances temporelles, ” dit le Nouveau Dénizart “ (8), l’a 
“ engagée à faire une exception en faveur du seigneur qui a la 
“ puissance publique, et à l’admettre avec une distinction de 
“€ place et de rang” (4). oe, 
$e 

(1) 4 Hervé, p. 356. 

(2) 4 Hervé, p 359. | | 

(3) 7 Nouv. Dénizart, verbo Droits Honorifiques, p. 277 3 Loyseau, 


Droits Honorifiques, p. 91. 
(4) Nouv. Den., verbo Banc dans l’église, p. 161. 
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Il y avait donc deux motifs dans l’Eglise, pour donner gra- 
tuitement au haut-justicier une place d’honneur et de distinction : 
le premier était celui de la reconnaissance envers celui qui la 
protégeait, et lui assurait le repos ; le second était de rendre 
‘honneur à une puissance aussi élevée que celle qui s’étendait 
jusqu’au droit de mort sur tous les justiciables de la seigneurie 
où elle se trouvait. 


Or, si les Demandeurs n’ont pas cette puissance publique qui. 
défendait l'Eglise, et cette autorité temporelle à laquelle elle 
doit rendre hommage : ils n’ont certainement pas droit ni à un 
motif de reconnaissance, ni à un honneur à leur puissance. 


Quelle puissance publique ont les seigneurs des Kamouraska ?— 
Aucune. Quel pouvoir temporel ont-ils qui commande l’hom- 
mage de l’église ?—Aucun. Ils ne sont donc pas les haut-justi- 
ciers dont parlent les auteurs, et les droits honorifiques ne leur . 
sont pas dus. 


Les Demandeurs disent que leur titre leur donne droit à la 
haute-justice ; que s’ils n’ont plus l’exercice de cette justice, ils 
n’ont pas perdu les droits honorifiques qui y étaient attachés. 


D’abord, voyons ce titre: il a été donné par le comte de 
Frontenac, un simple gouverneur ; or, il est de principe incon- 
testable, qu’au roi seul, à.cette époque comme à présent, appar- 
tient la justice (1), le roi seul pouvait donc l’accorder ; sous ce 
rapport, ce titre est parfaitement nul: de plus, ce titre n’a 
aucune authenticité, il est certifié par un officier que la loi ne 
reconnaît pas. 


Mais, en admettant que le titre des Demandeurs fût régulier, 
et qu’il att été accordé par Je roi de France lui-même ; en 
admettant même que le Canada appartint encore à cette puis- 
sance, les Demandeurs n’auraient, en ce cas même, aucun droit 
aux droits honorifiques, “ car, (2) il est nécessaire que celui qui 
‘ demande les honneurs en vertu de sa justice l’exerce immé- 


(1) Lacombe, verbo Justice, p- 376. 
(2) 7 Nouv. Déniz., pp. 281, 282; 6 Guyot, verbo Droits Honori- 
fiques ; Nouv. Déniz., verbo Droits Honoritques. 
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& diatement sur le terrain de l'Eglise, et celui qui n’y exerce 
“ da-justice que par appel, ne pourrait les prétendre. ” C’est 
donc l’exercice de la haute-justice, et non pas un titre impuis- 
sant, qui engendre les droits honorifiques. Le haut-justicier, 
outre les droits honorifiques, jouissait des droits lucratifs de 
voierie, de désherence, de batardise, de confiscation, d’aubaine, 
d’épave, et d’un grand nombre d’autres, pour le mettre en état 
de supporter les frais immenses qu’entraînait Padministration de 
la justice. S’il n’exerce pas cette justice, peut-il réclamer ces 
droits ?—Assurément non ; et pourquoi recevrait-il les droits, 
honorifiques qu’il tire de l’exercice de la justice, s 11 n’a pas le 
droit de l’exercer ? s’il n’en supporte pas les charges, comment 
peut-il en prétendre les honneurs ? cessante causd, cessat 
effectus. Avant même fa conqüête, peu de seigneurs ont exercé 
la justice ; ils ont toujours été trop pauvres pour le faire, et 
quant aux seigneurs des Khmouraska, on voit à la page 48 du 
Ze volume des Edits et Ordonnances, qu’il a été nommé un juge, 
dans cette localité, par la Prévoté de Québec, en 1713, pour 
remplir certaines fonctions judiciaires, tel que les nominations de 
tuteurs, les clôtures d’inventaire, etc. 


Mais il est de fait qu’il n’y a plus de haut-justiciers en Canada ; 
cette dignité a cessé à la conquête du pays ; en devenant sujets 
anglais, aux termes des articles 41 et 42 de la capitulation de 
Montréal, les Canadiens en ont acquis tous les droits; le vain 
titre, qu’avajent jusqu'alors les haut-justiciers, a disparu pour 
toujours. La puissance publique dans le pays appartient exclu- 
sivement au souverain de l’empire, qui exerce la haute, moyenne 
et basse justice par les Juges qu’il a élevés à cette dignité ; c’est 
lui qui supporte tous les frais de l’administration de cette justice, 
et qui, par conséquent, en ayant l’exercice, devrait aussi en avoir 
les droits honorifiques. 


Les seigneurs, depuis la conquête, ont bien conservé le 
domaine direct du fief, ils ont conservé, non pas la puissance 
publique, mais le droit d’exiger les rentes foncières, les lods et 
ventes et autres droits lucratifs, auxquels n’ont jamais été atta- 
chés aucuns droits honorifiques, et quand bien même ces droits 
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lucratifs auraient emporté des droits honorifiques, ils auraient 
cessé, puisqu'ils sont incompatibles avec le gouvernement ‘sous 
lequel nous vivons. 


Les Cours de Justice ont déjà fait droit de plusieurs préten- 
tions aussi injustes contre les fabriques : le banc du premier capi- 
taine de la côte a disparu, parce qu’il n’y avait plus de capi- 
taine de la côte la fabrique de St.-Jean-Chrysostôme a fait 
débouter l’action de M. Parant, réclamant, comme les présents 
Demandeurs, un banc d’honneur pour la succession de Sir Jobn 
| Caldwell. 


La possession de ce banc que les Demandeurs invoquent, ne 
peut leur conférer aucun droit (1). , 


Enfin, l’action des Demandeurs est vicieuse et n’est pas sou- 
tenable; même dans sa forme, parce que l’usufruitier s’est joint 
‘at propriétaire, pour demander les droits honorifiques, et qu’il 
est constant que l’usufruitier n’a aucun droit aux droits honori- 
fiques (2). 


Cuazor, Conseil :—Les Demandeürs réclament un banc 
dans l’église de St.-Pascal de Kamouraska, parce qu’ils pré- 
tendent être seigneurs haut-justiciers du lieu. . L’on sait | 
qu’en France le droit de haute-justice était un des droits 
royaux que les auteurs appelent regalia (3), qui étaient, de 
leur nature, inséparables de la souveraineté réservée à la 
majesté royale comme marque de l’autorité attachée à la 
.Couronne, et qui ne tombaient point régulièrement dans le 
commerce, car il en fallait une concession particulière du rol. 
La concession de la seigneurie des Kamouraska a été faite, 
le 15 juillet 1674, à M. de la Durantaie, par le comte 
de Frontenac, alors gouverneur du Canada. Ce gouverneur 
avait-il le pouvoir d’accorder la haute-justice ? La concession 





1) Nouv. Déniz., p. 284. ; 
(a) Maréchal, vol. on p- 76; 7 Nouv. Déniz., p. 290; Jousse, Gou- 
vernéments des paroisses, p. 55. . . 
(3) Bacquet, Droits de Justice, ch. 25; Loyseau, des Seigneuries ; 
Dumoulin, titre 1, sec. 1; Glose 9, n° 53, 54, 55, 56. 
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ne lui donne pas ce pouvoir (1), et cette concession est sujette 
à confirmation par le roi de France, et il ne paraît pas que cette 
confirmation ait eu lieu ; et de plus, à cette époque, c’était la 
Compagnie des Indes Occidentales qui possédait le Canada en 
toute seigneurie, propriété et justice (2), et elle seule avait le 
droit de concéder les terres, etc., etc. Les Demandeurs n’ont 
donc pas de concession valable de la ‘haute-justice ; mais, sup- 
posé que le roi de France ait réellement concédé la haute-justice 
à M. de la Durantaie, et que les Demandeurs soient à ses droits, 
les Demandeurs ont-ils droit à un banc?—Non. Ils auraient dû 
prouver que leurs auteurs ont, de fait, joui de ce droit de haute- 
justice, et qu’ils Pont exercé. Or, ils n’ont pas fait cette preuve ; 
et il paraît évident qu'il n’y a jamais eu de juges seigneuriaux 
dans la seigneurie des Kamouraska. Ce droit de banc a été 
accordé au seigneur, non pas en qualité de seigneur, non pas 
parce qu’un vieux parchemin disait qu’il avait la haute-justice, 
mais à cause de la puissance publique qu’il exerçait de fait, 
(propter potestatem publicam). Les auteurs sont unanimes 
sur ce point (3), et le réglement du Conseil Supérieur, du 8 
juillet: 1709, est conforme à cette Jurisprudence, puisque le 
seigneur de Champlain exerçait de fait la justice. Or, les 
auteurs des Demandeurs n’ont jamais exércé la haute-justice, la 
puissance publique, donc ils n’ont jamais eu droit à un banc. 


Mais allons plus loin ; supposé que M. de la Durantaie ait eu 
bonne concession de la haute-justice, qu’il ait exercée lui et ses 
successeurs, seigneurs des Kamouraska, jusqu’à la conquête : 
les Demandeurs ont-ils droit à un banc ?—Non ; puisque depuis 
la conquête, les seigneurs en ce pays n’ont pas exercé la haute- 
justice, et que les Demandeurs ne l’ont jamais exercée et ne 
Pexercent pas (Voir leur Déclaration). Or, si les Deman- 
deurs n’ont pas exercé la haute-justice, et ne l’exercent pas de 
fait, ils ne peuvent avoir droit à un banc ; puisque ce droit à 
un banc n’a été accordé qu’à l’exercice de fait de la baute-jus- 

(1) 2 vol., Edits et Ord., p. 45. 


(2) 1 vol., Edits et Ord., p. 29. 


(3) Répertoire, 6 vol., pp. 457, 486; Anc. Dénizart, v i - 
239 ; De Héricourt, Lois Eccl., G., p. 138 ; Guyot, 7 vee ones 
on., pp. 4, 9, 10, 18, 14, 38, 39, 44, 45, 108, 109, 115, 266 967 
274, 215, 276, etc. ; Nouv. Dénizart, Droits Hon., pp. 287 988° ona? 
290, 304 ; Maréchal, 1 vol., p. 207, et 2 vol. pp. 47 69, 80, 86. 289, 
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| tice, ou puissance publique. Le droit à un banc, étant né avec 
la haute-justice (1), est aussi mort et éteint avec la cessation 


de l’exercice de cette haute-justice, par les seigneurs de cette 
Province : cessante causd, cessare debet effectus. 


La Cour, vu les plaidoyers et la preuve de record, et aprés 
avoir entendu les parties par leurs avocats respectifs, et sur le 
tout délibéré ; considérant que le droit honorifique que les 
Demandeurs, seigneurs, l’une en usufruit, et l’autre en propriété, 
de-la partie du fief et seigneurie des Kamouraska, composant la 
paroisse de St.-Pascal de Kamouraska, réclament -par leur pré- 
sente action, savoir : le droit d’avoir un banc seigneurial per- 
manent dans la nef de l’église paroissiale catholique romäine de 
la dite paroisse de St.-Pascal de Kamouraska, tel que décrit et 
désigné dans la déclaration des dits Demandeurs, était accordé 
par les lois ci-devant en force dans ce pays aux seigneurs haut- 
justiciers, et non aux autres seigneurs ; et considérant que le 
dit droit honorifique était ainsi accordé aux dits seigneurs haut- 
justiciers comme un attribut de la puissance publique, ou de la 
jurisdiction qu’ils exerçaient alors, et comme une marque de 
reconnaissance pour la protection dont jouissaient les églises 
situées dans la jurisdiction des dits seigneurs ; et considérant 
_ de plus que les dits demandeurs ne sont pas seigneurs haut- 
justiciers, et ne peuvent, suivant les lois maintenant en force 
dans ce pays, avoir ou exercer le droit de haute-justice, et que 
les Demandeurs, seigneurs, comme susdit, de la dite partie du 
dit fief et seigneurie des Kamouraska, n’exercent, comme tels 
seigneurs, aucune puissance publique, ni aucune jurisdiction, 
et que les dits Défendeurs ne leur sont redevables d’aucune 
protection, ou autre avantage quelconque : la Cour déclare. 
les Demandeurs non fondés dans leur demande d’un banc sel- 
gneurial dans l’église paroissiale susdite, et, en conséquence, 
déboute les dits Demandeurs de leur action, avec dépens, en 
faveur des dits Défendeurs. 


Bursoucnss et TacHé, pour les Demandeurs. 
. Caron, Conseil. 

Boss£, pour les Défendeurs. 

CHazor, Conseil. 





(1) Guyot, Rép. de Jurisp., p. 281. 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF ST. FRANCIS. 


Before Rottanp, Paneer, and Ay.win, Justices. 


Sra J ames Sruart, Baronet, Plaintiff in the Court 


1851.) [sow, Appellant, 


and 


| Ext Ives, Defendant in the Court below, Respondent. 


Quere :—Is the livery of seisin, 
or tradition, necessary to support 
a Petitory Action ? 

The feigned, or symbolic tradi- 
tion may supply the actual tradi- 
tion, to enable a purchaser to 
maintain an Action pétztoire, more 
particularly as respects wild lands. 


A mere natural possession, such 
as that of a squatter, without title 
or colour of title, raises no pre- 
sumption of a right of property, 
and therefore, it is not necessary 
that a purchaser, claiming under 
a valid title, should rebut such 
possession, by shewing a title in 
his vendor. 





Judgment rendered in 


La tradition est-elle requise, 
pour pouvoir porter l’action péti- 
loire ? 

La tradition feinte ou symbo- 
lique peut tenir lieu de la tradition 
corporelle, pour autoriser un ache- 
teur à porter une action pétitoire, 
notamment lorsqu'il s’agit de terres 
incultes. | 

La simple occupation ou pos- 
session naturelle, comme celle d’an 
squatter, sans aucun titre quel- 
ccnque, ne suppose aucun droit 
de propriété, et par conséquent il 
n’est pas nécessaire qu’un acqué- 
reur, qui se fonde sur un titre 
valide, prouve le titre de propriété 
de son vendeur, pour repousser 


telle possession. 


March 1851. 





This Appeal was heard ex parte in the Court of Queen's 


Bench. 


The Appellant stated his Case as follows : | 


This Appeal originates in an action “ pétitoire, ” brought by 
the Appellant, against the Respondent, in the Superior Court 


at Sherbrooke, in the District of St. Francis, to recover from 
B2 
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- him possession of the east half of lot n° 24, containing two 
hundred acres of ‘land, situated in the sixth range of lots in the 
township of Compton. The declaration sets forth the right of 
property of the Plaintiff, as being derived from a deed of sale 
made and executed by and between Francois Languedoc and 
Anna Philips, his wife, of the one part, and the said Sir James 
Stuart, of the other part, before Griffin and another; Public 
Notaries, and bearing date the Ist day of June 1835. It also 
alleges the wrongful possession acquired and held of the pre- 
mises, by the Defendant, and concludes, as in a petitory action, 
that the Plaintiff may, by the Judgment of the Court, recover 
possession of the said east half of the said lot, containing one 
hundred acres of land, with the issues and profits thereof, etc. 


To this Action the Respondent pleaded : Ist. Prescription of 
ten years, under title, etc. ; 2dly. The general issue, or a dene- 
gation in general terms, of the facts stated.in the declaration. 
On his part, the Appellant filed a general answer to the plea of 
prescription, and a replication to the plea of the general issue. 


The general answer to the plea of prescription, according to 
the construction put on such pleadings, by the Courts of Lower- 
Canada, involved an issue of Law and an issue of fact. 


No hearing was had on the issue of Law in the Court below. 
But it is fit, that the insufficiency of the plea of prescription, 
on the face of it; should be noticed, as it might have been, 
if such hearing had taken place. Two of the conditions indis- 
pensably required by the 113 Art. of the Custom of Paris, to 
ground the prescription of ten years, are that the alleged pos- 
session has been in good faith (de bonne foi), and that it has 
been entre présents, that is, that the persons against whom it.is 
set up were present (in the same jurisdiction as those in pos- 
session) during the whole course of the prescription. These 
conditions must not only exist in fact, but they must be expressly 
alleged in the plea of prescription, to render it valid, and if 
not expressed, the plea, without them, is a nullity (1). Now 


(1). Vide Papon L, 12, tit. 3, n° 34; Lapeyrere, L. P. Decis, 193, 
p. 219. 
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the plea of prescription, in this Case, does not allege that the 
possession of the Defendant was in good faith, nor does it allege, 
that the party against whom it is pleaded, was présent, that is, 
in the same jurisdiction in which the ‘Defendant resided. It 
does, indeed, allege that he resided, and was present, in Lower- 
Canada ; but in Lower-Canada, there are many territorial divi- 
sions for the purposes of judicature, and many jurisdictions. 
The plea ought to have alleged that the Plaintiff was present 
in the District of St. Francis, being the jurisdiction in which 
the Defendant resided. The plea, not containing either of these 
essential allegations, was insufficient in Law, and ought to have 
been overruled by the Court below. 


The plea of betterments, it may be observed, is improperly 
conjoined with the plea of prescription, which is a plea in bar, 
in the same pleading, with a conclusion common to both ; whereas 
the plea of betterments, which admits the Plaintiff's cause of 
Action, could only operate in stay of execution, and would have 
required a different and special conclusion, adapted to the nature 
of the plea. To these two pleas, improperly united in one and 
the same pleading, there is added an allegation ‘“ that the 
Plaintiff has never had livery of seizin, (from whom ? and on 
what occasion ?) of the said land,’ which allegation is not only 
singularly out of its place, but too vague to merit any attention. 


Ifa hearing had been had, on the Law issue raised on this 
pleading, it would, it is to be presumed, have been overruled 
at once ; but, without such hearing and determination, in the 
Court below, it must, in the consideration of this Case, be con- 
sidered as an insufficient plea in°Law, and overruled, or treated 
as a nullity. 


After the filing of the pleadings, which have been noticed, the 
parties proceeded to the adduction of evidence. The evidence 
for the Plaintiff consisted of the notarial deed of sale recited in 
the declaration, and of the depositions of six witnesses, 


By the notarial deed of sale, the right of Property of the 
Appellant in the land in question, under the general issue 
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pleaded in this Cause, was legally proved (1). The object of 
the examination of the witnesses for the Appellant was to esta- 
blish the wrongful possession, by the Defendant, of the land 
sought to be recovered, .and the reasonable compensation due to 
the Appellant, for the use and occupation of it, by him. By 
these witnesses, it was proved that the Respondent is the last 
of a line of wrongful possessors (yulgarly called squatters) of 
the land in question ; the first of these having been one 
David Denning, who transferred his unlawful possession of the 
land (or‘his betterments as they are called) to two brothers of 
the name of Heath, who made over their interest of the same 
description, to Alvin Farwell and William Farwell, to whom 
the Respondent succeeded, in regular order, as the unlawful 
possessor of the north-east quarter of the lot. To another quarter 
of the same lot, namely, the south-east quarter, of which the 
Respondent is also in possession, the Respondent deduces -his 
claim, from one Jamieson who, it is said, nine or ten years 
ago, made a chopping of six or eight acres on the same, 
and cleared a considerable part of it, whose improvements, one 
of the witnesses, Alvin Farwell, believes were purchased by 
the Respondent for fifty dollars. It is in this manner that the 
Respondent, it appears, became possessed of two quarters of lot 
n° 24, in the sixth range of lots in the township of Compton, 
mentioned in the Appellant’s declaration ; each quarter con- 
taining about fifty acres. The length of time, that the Respon- 
dent has occupied the land in question, is not accurately ascer- 
tained by the evidence which has been adduced. But from the 
general tenor of the evidence in the Cause, and the admission of 
the Respondent himself on this hgad, (confirmed as it is by other 
evidence), it may be safely asserted that the Respondent held pos- 
seasion of the lot in question, for 12 years before the 25th Novem- 
ber 1848, and consequently the Appellant limits his right to 
compensation, for the use and occupation of the Respondent, to 
12 years up to the time last mentioned, and for the period which 
has since elapsed. For the first four years, a witness thinks £3 





(1) Vide Poth., Propriété,, n° 322, 
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would be a fair annual allowance, and for the succeeding years 
£10. This is obviously a very low estimate for the occupation 
of 50 acres.of arable land, in a very fertile part of the country. 
But the Appellant, dealing with the circumstances of this case, 
is willing to accept this estimate, and he was clearly entitled to 
Judgment at the hands of the Court below, accordingly. 


The facts stated in the Appellant’s declaration having been 
proved, and his consequent right to Jugdment for the land in 
question, and the amount of compensation already stated, for 
the use had of it by the Respondent, having been also established, 
it is now necessary to solicit attention to the evidence adduced 
by the Respondent, on which the Appellant’s legal and. just 
rights have been defeated, by the Judgment of the Court below. | 
The evidence of the Respondent is to be understood as having 
been adduced by him, in support of his plea of prescription. To 
sustain this plea, the first fact to be proved by the Respondent 
was, that he held the property à juste titre, by a lawful title, 
that is, under a conveyance vesting him with the ownership 
of it. The title produced for this purpose is a paper-writing 
sous seing privé under the signature of one William Farwell, 
without any attestation by witnesses of its execution, and 
purports to be a transfer, by him to the Respondent, of all his 
right and title to the north-east quarter of lot n° 24, in the sixth 
range of Compton ; “ the same, ” it is said in this paper-writing, 
“¢ having been purchased by him (Farwell) from François Lan- 
‘ guedoc, of the seigniory of St.-George, by instrument bearing 
“ date 13th day of August 1829.” Now, in the first place, 
this paper-writing, being sous seing privé, carries with it no 
evidence of the time at which it was exexcuted, and it has not 
been attempted by any evidence whatever, extrinsecus, to esta- 
blish the time of its execution. Nothing can be more certain, 
under the Law of Lower-Canada, than that this instrument, if 
genuine, being without any ascertained date, could afford no 
support to the plea ef prescription in this case, which could not 
be supported without evidence to establish, that the making of 
the instrument preceded the possession of the Respondent, and 
that this was held under it bond fide, during the whole course 
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of ten years. But such is the fatality that frequently attends the 
commission of crime, that what is obvious to other eyes, escapes 
the vision of the guilty parties. In this Case, the Respondent 
and Farwell, intending to fabricate an instrument prior in date 
to the title of the Appellant, by which the plea of prescription 
of the former might be sustained, and the Appellant despoiled 
of his property, frame the instrument in question, without 
observing that the water mark in the paper itself would convict 
them of their meditated forgery. The instrument bears date the 
25th September 1831, while the water mark in the paper on 
which the instrument is written is 1844, proving that the paper 
was manufactured thirteen years after the date assigned to the 
instrument, and that the instrument is therefore a forgery. 


The plea of prescription thus resting on a forgery, and being 
utterly without foundation in all particulars, the Case in the 
Court below resolved itself into one single point, namely, 
whether, under the general issue, the Appellant had or had not 
proved the facts alleged in his declaration. It must be consi- 
dered as perfectly plain, on the statement which has been made, 
that the Appellant has proved every fact that it was incumbent 
on him, by Law, to establish, to entitle him to Judgment 
according to the conclusions of his declaration. Nevertheless, his 
just and lawful title, so incontrovertibly established, has been 
found unavailing against a party, without any title whatever, 
and who sought to deceive the Court, by a forged title. After 
hearing the parties, the Court below pronounced the following 
Judgment: 


GarïRpner, and Merepitn, Justices. 


‘* The Court having heard the parties by their respective 
Counsel, having examined the proceedings and evidence of 
record, and on the whole maturely deliberated ; considering that 
-the said Plaintiff hath not had delivery or possession of the east 
half of the lot of land situate in the sixth range of lots in the 
Township of Compton, in the District of St. Francis, com- 
monly known and distinguished by the name of lot number 
twenty-four, in the sixth range of lots in the said Township, to 
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recover which he hath brought and prosecuted the present petitory 
Action, that the said Defendant hath bad continued and unin- 
terrupted possession of the said east half of the said lot previously 
to, ut the time and since the date of the passing of the deed of 
sale by François Languedoc'and wife to the said Plaintiff, to wit, 
the first day of June in the year of Our Lord one thousand eight 
hundred and thirty-five, in virtue of which the said Plaintiff 
prosecutes his said Action, and that the said Plaintiff hath not : 
produced or filed any title anterior to the possession of the said 
east half of the said lot by the said Defendant :—It is considered 
and adjudged that the action of the said Plaintiff be, and the 
same is hereby dismissed with costs. ”’ 


From this Judgment, the present Appeal has been brought. 
Considering the importance of the Case, as respects the value of 
the propefty of which the Appellant has been, as he conceives, 
illegally and unjustly deprived, and still more as respects the 
insecurity of the right of property, in itself, which such a Judg- 
ment, if not reversed by a superior tribunal, is calculated to 
produce, it is fit that the ground on which the Court below have 
proceeded, in making this adjudication, should be closely sifted 
and examined, in order that justice may be rendered to the 
Appellant ; while at the same time, the Law which assures 
to all Her Majesty’s subjects their right of property, may be 
maintained. inviolate. 


The general ground, on which the Appellant’s Action has 
been dismissed, is that it has not been proved, that the deed of 
sale declared upon was followed by livery of seisin, or tradition. 
Was this understood by the Court below, as importing that a 
petitory Action cannot be maintained by a purchaser, without 
proving. actual tradition of the thing sold by the vendor.to the 
vendee ? or as importing that, in this particular Case, the title 
of the Appellant, being the notarial deed of sale trom Languedoc 
and wife to him, was deemed insufficient to establish his right of 
property, because a previous possession is shewn in the Res- 
pondent, which rendered necessary the exhibition of a title in 
the Appellant, prior to that possession. If the grounds of the 
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Judgment of the Court below, as expressed in it, are to be 
understood in the one or the other sense, it is easy to establish, 
that the Court below have erred in their adjudication. But 
the safe course will be, to view the Judgment under both 
aspects, and shew that under neither can it be justified. For 
this purpose three questions may be raised : 


1° Was it necessary, for the support of the Appellant’s 
Action, that he should allege or prove, that livery of seisin, or 
tradition, was given to him, by his vendors, before the institu- 
tion of this action? And if so, was the requisite tradition given ? 


2° Is there any evidence, in the record, to establish that the 
_ Respondent was in possession of the land in question, previously 
to the date of the deed of sale declared upon ? 


S° If there be such evidence, was the possession held by -the 
Respondent of a nature to require proof of a right of property in 
Languedoc and wife, the vendors of the Appellant ? 


On these questions, it is not necessary that any lengthened 
discussion should be entered upon : a brief reference to the evi- 
dence of record, and to well established principles of Law, will 
suffice to afford the answers they ought to receive. 


On the Ist question,— 


It is to be observed that, under the Roman Law,-whieh required 
tradition, to operate a transfer of the right: of property, a distinc- 
tion obtained between the actio rei vindicationis directa, and 
the actio rei vindicationis utilis ; in the former of which it 
was necessary that the Plaintiff, if a purchaser, should have 
acquired, by tradition, the full and complete right of property, 
to enable him to bring it, in his own nome: whereas the latter 
could be maintained by him, without having received tradition 
of the thing sold to him ; the actio uttlis being conceded to him, 
from considerations of equity, and being exercised by him 
tanquèm procuratorem in rem suam. How far the principle 
of the Roman Law, requiring tradition to vest the right of pro- 
perty in a purchaser, was or was not adopted in the French 
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Jurisprudence, under the Custom of Paris, may be questionable. 
There is an Afréf, reported in the Arréts de Grainville, p. 381, 
pronounced on the 16th July 1726, by which it was determined 
that, for the validity of a sale of real estate, and the completion 
of the title of the’purchaser under it, tradition was not neces- 
sary : and this Arrét bas been made the foundation of a Judg- 
ment of the Court of Appeals for Lower Canada, rendered on 
the 18th November, 1836, in a Case in which Bowen was 
Appellant, and Ayer Respondent, ‘by'which the decision of-this 
Arrét was adopted, as the Law of Lower-Canada, and the title 
of a purchaser, without tradition, was made to prevail over that 
of a subsequent purchaser, to whom tradition had been given. 
But it is altogether unnecessary, in this Case, to discuss this 
point, inasmuch as under the Roman Jaw itself, from which 
the necessity of tradition has in modern Codes, been taken, the 
actio utilis, it is well settled, could and may be maintained by 
a purchaser, without tradition. It is equally certain, that this 
actio utilis was adopted, and allowed in the Law of France, 
as it obtains in Lower Canada, and may be exercised in the 
form of the ordinary Action pétitoire. The authorities to esta- 
blish this point will be found in the note (1). But if tradi- 





(1) As to the purchaser of a real estate, by a Notarial Deed of sale, 
having a right to institute an Action pétifoire, or the actio utilis rei vindi- 
cationis of the Roman Law, against a third person, to recover possession | 
of it without alleging or proving tradition, or livery of seizin, by the 
vendor. 

Lauterbach, one of the best Commentators on the Roman Law, expresses 
himself on this point, as follows : 

Utilis rei vindicatio datur à lege,-vel ex utili Dominio, vel ob aliam 
æquitatis rationem.—$ 35, L. de R. D. C. 5, § 3, ff. p. t., etc., etc. 

Competit hac actio directa domino.—L. 23. pr. ff. n.t. Unde in hâe 
actione ex duob7s unius rei emptoribus prefertur ille, in quem dominium 
vera vel quasi traditione translatum.—L. 15. c. n.t. Vide ibi Brunnem. 
Ergo ille potior, non cui res promissa, donata, etc., sed cui res tradita 
D. L. 18, et L. 20 de pact. licet instrumenta nondim tradita, modo coa- 
tractus ad dominium transferendum aptus et bona fides adsit, etc. 

Si itaque dominus actionem suam alteri vendiderit sed nonddm manda- 
vorit, seu cesserit directam hanc actionem emptor plane instituere nequit 
sed tantum utilem suo nomine : post cessionem verd directam et utilem -. 
illam nomine domini, quæ illi solum competit ; hanc nomine proprio 
tanquam procurator in rem suam. , 

Utilis autem rei vindicatio datur superficiario, emphyteaticario vasaullo, 
nec non hujus actionis emptori, legatario, et cessionatio, proprio namine 
nti dictum est.—Vide 1 Lauter, pp. 372, 373. _ 
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tion were deemed essentially necessary to operate the complete 
transfer of the right of property, and if proof of such transfer 
were deemed necessary, to enable a purchaser to maintain an 
Action pétifoire (which is certainly not the case), it is per- 
fectly well established that the place of actual tradition may be 
supplied, by that which is feigned, or symbolic, and that a sym- 
bolic tradition is as effectual for this purpose as an actual tradi- 
tion. It is obvious, that if actual tradition were required, for 
the ‘validity of a-transfer of the right of property in lands, the 


Muller, in his Promptuarsum, a work of authority, expresses himself 
thus :—Possessorie agere potest emptor, adversus venditorem, ad acqui- 
rendam possessionem, si possessionem rei venditæ nondum nactus est ; 
venditor vero à tempore venditionis emptoris nomine possedet ; ad reti- 
nendam possessionem si rem jam accepit, ad recuperandam possessionem, 
quam per traditionem habuit, et facto venditoris iterum amisit. Emptor 
adversus tertium eodem modo agere potest.—Vide 7 Muller, Prompt., pp. 

4, 375. 

Quoique régulièrement l’action de revendication d’une chose n’appar- 
tienne qu’à celui qni en est le propriétaire, on l’accorde néanmoins quel- 
quefois à celui qui n’en est pas le propriétaire, mais qui était en chemin 
de le devenir, lorsqu’il en a perdu la possession.—Poth., Propr., n° 292. 

Duranton, vol. 21, n° 289, observes :—Du reste, si le Demandeur prouve 
qu’il a reçu la chose d’un tiers, par un titre de propriété, il lui est permis 
de revendiquer, comme s’il était prouvé que son auteur était propriétaire, 
ou comme s’il avait lui-même prescrit. C’est le cas de l’Action publieiona 
du Droit Romain, admise aussi dans notre Jurisprudence.—Vide also 
‘Eund., n° 229. ° 

Lorsque le titre, que le Demandeur en revendication produit, est anté- 
rieur à la possession de celui contre qui la demande est donnée, lequel, de 
son côté n’en produit aucun, ce titre est seul suffisant pour fonder sa 
demande. Celui qui, par ce titre, a vendu ou donné au Demandeur, ou 
à l’auteur du Demandeur, l’héritage revendiqué, est suffisamment pré- 
sumé en avoir été le possesseur et le propriétaire, et lui en avoir fait 
passer la possession et la propriété. —Potb., Propr., n° 324. | 

Toullier observes :—Si celui qui a perdu la possession n’en conserva 
pas moins la propriété, il peut transférer le droit qu'il a, et tel qu’il l’a 
conservé, la volonté suivie de l'acceptation du cessionnaire suffit pour 
opérer cette translation, sans qu’il soit nécessaire de transférer en même 
temps la possession qu’il a perdue. Il tramsfère le droit de posséder, qui 
fait essentiellement partie de la propriété, sauf au cessionnaire a l’exercer 
comme bon lui semblera ; mais le cédant ne peut plus ni l’exercer. lui- 
même, ni le transférer à une autre personne, puisqu’il s’en est irrévoca- 
blement dépouillé.—4 Toul., n° 556, p. 55. 

Form of a French Declaration, in an Action pétitoire - 

“ L’an, etc., à la requête de, etc., Je, etc., soussigné, ai donné assi- 

ation au Sieur Jean, etc., à comparaître, etc., pour voir dire qu’il 
sera tenu d’abandonner et délaisser au Demandeur, au moyen de l’acqui- 
sition qu’il en a faite du Sieur Pierre, par contrat passé le f juin 1756, de 
laquelle pièce le dit Sieur Jean s’est emparé ; qu’il sera en outre con 
damné à payer au Demandeur, etc., etc.—Vide 2 Pigeau, p. 113. ; 
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business-of life, in important transactions of this nature, would 
frequently be at a stand, and particularly so in the case of the 
sale of wild lands ; such a formality as actual tradition being in 
many cases impracticable, and wholly useless, when performed. 
It is a matter of notoriety, that when the sale was made by 
Languedoc and wife to the Appellant, the eastern townships, 
and among these the township of Compton, was for the most 
part a wilderness. The quantily of land sold to the Appellant, 
by the same deed, was about 8 or 9000 acres, comprising a 
great number of lots, in different townships ;—all wild and 
uncultivated. Could it be imagined for an instant, that for the 
valid conveyance of these Iands, it was necessary that the 
vendors and vendee, in person, or by duly constituted agents, 
should have gone into the forest, on each of these lots, and have 
givea and received livery of seizin? In the multitude of sales 
of waste lands in Lower Canada, during the last Half century, 
such an idle formality has never been practised, or thought of. 
In the United States, where the condition of the country, as 
respects wild land, is similar to that of Canada, and where the 
common Law of England, which is most rigid in its requirement 
of livery of seizin, prevails, it has been established, by the 
authority of the highest Court of the country, that in the sale of 
wild lands, no livery of seizin, or tradition whatever is requi- 
site, for the validity of sale (1). The lands in the townships, 
it is to be remarked also, being held in free and common soccage, 
may be conveyed either in the forms required by the Law of 
England, or in those required by the Law of France, as it is 
found in Lower-Canada. A conveyance.by lease and release, 
under the Law of England, supersedes the necessity of any 
livery of seizin ; the form of the conveyance being sufficient 
per se to give possession, as well as title, by mere operation of 
Law. Why should not this be equally effected under an authentic 
conveyance before Notaries, under the French Law? The will 
of the vendor to transfer possession, as well as the right of pro- 
perty, is as significantly expressed in the French, as in the 


eee 
(1) Vide the Case of Green vs. Liter & al., Cranch R., 8 Vey p. 229 
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English Instrument, and in the former there is superadded the 
sanction of public authority, affording conclusive evidence of 
the contract, as well as of the time of making it. Without any 
tradition whatever, therefore, a sale of wild lands, made in legal 
form, under the French Law, may be considered as legally and 
effectually made, and as. carrying with it the right of property 
and possession ; but with the symbolic delivery, which is per- 
mitted by this Law, no question could be raised as to the vali- 
dity of such a sale. In this particular case, a feigned and also 
a symbolic delivery were operated, by a clause of the deed of . 
sale, and by the delivery tothe purchaser of the titles to the 
estate, and particularly of the deed of sale conveying the pro- 
perty tohim. To establish the complete legal sufficiency of this 
delivery, which may be considered as uniting in it what is 
required fur a feigned, with what is required for a symbolic 
delivery, thé Appellant deems it sufficient to refer to the antho- 
rities, which will be found in note (1). 





(1) As to symbolic livery of seizin, or tradition, being as effectual as 
actual tradition, in completing the title of -a purchaser,.and also as to a 
clause in common use in deeds ot sale in Lower Canada, called the clause 
of dessaisine saisine. ; 

La tradition symbolique est celle par laquelle on remet entre les mains 
de la personne à qui on entend faire la tradition d’une chose, non la chose 
même, mais quelque chose qui {a représente, et qui met en son pouvoir la 
chose dont il entend lui faire Ja tradition. Cette tradition est équivalente 
à la tradition réelle, qui serait faite de la chose même, etc. 

La tradition des titres d’une chose est aussi une tradition symbolique, 
qui équipolle à la tradition réelle de la chose.—Poth., Propriété, n° 199, 
201. Jbid., Vente, n° 314. . 

In his Pandects, Pothier says :—Aliud traditionis symbolicæ exemplum 
est, si instrumentum emplionis rei tradita.—3 Pand. Just. 696. 

Muller, In his Promptuarium, says :—Per traditionem instrumenti quod 
jus in re et titulum tradentis continet, res ipsa tradita esse censetur, licet 
res illa jn conspectu non sit.—7 Muller, Prompt., 520. Vide also Tira- 
queau De Const. poss., p. 2, ampl. 3, n° 3; Bruneman, on Law 74, D. 
de Cont. Empt.; Corvinus, Enarrat. sur les Codes, L. 7, tit. 32, p. 528; 
Troplong, Vente, n° 276. 

As to the clause of dessaisine, saisine—vide Poth., Vente, n° 313 ; 
wide also 1 Argou, p. 187, where it is said : € Parmi nous, on met tou- 
jours une clause dans les contrats de vente, par laquelle le vendeur se 
dépouille et se démet de la propriété et de la possession de la chose 
‘ vendue, pour en saisir l’acquéreur, ce qu’on appelle tradition feinte, dès 

le moment que le contrat est parfait et accompli, tous les droits qui appar- 
diennent au vendeur passent en la personne de l’acquéreur, de sorte que 
ai le vendeur était propriétaire, l’acquéreur devient aussi propriétaire. ” 
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On the 2nd question, — 


That there is no evidence in the record, to prove that the 
Respondent came into possession of any part of the land in 
question, previously to the date of the title from Languedoc and 
wife to the Appellant, that is, previously to the Ist June 1835, 
has been conclusively shewn, in reviewing the evidence to 
establish the period for which the Appellant is entitled to recover 
compensation for use and occupation. It may, therefore, be 
confidently asserted, that the Court below has fallen into error, : 
and has misapprehended and misconstrued the evidence, in 
stating in the Judgment appealed from, “ that the Defendant 
 hath had continued and uninterrupted possession of the said 
‘ east half of the said lot, previously to and at the time of the | 
‘“ date of the deed of sale by François Languedoc and wife, to 
 wit, the Ist January 1835.” According to the evidence in 
the Cause, the possession of the Respondent must have com- 
menced about two years after the Appellant’s purchase. 


Upon the 3rd question,— 


Upon this question, it is necessary to distinguish between 
natural and civil possession ; upon which distinction the secu- 
rity of property, under the Law of Lower Canada, essentially 
depends. Civil possession is defined by Pothier, to be “ la pos- 
‘ session de celui qui possède une chose, comme à lui appar- 
‘© tenante en propriété, soit qu’il en soit effectivement le pro- 
‘ priétaire, soit qu’il ait seulement quelque juste sujet de croire 
“ l'être ; possessio animo dominantis. ” He adds: “ Pour 
‘6 qu’une possession soit possession civile, il faut qu’elle pro- 
“ cède d'un juste titre, c'est-à-dire, d’un titre qui soit de 
“ nature à transférer la propriété, tels que le titre de vente, 
‘6. d'échange, etc. ”—Pothier, Possession, n° 6 (1). Duranton 


ns 


(1) In English— Civil possession is the possession held by a person of a 
thing, as belonging to him, in the character of proprietor, whether in 
reality he be the proprietor of it, or only have just grounds for thinkin 
s0—Possession, with the conviction of ownership.—To render possession 
a civil possession, it-must be grounded on a lawful title, that 18, on a title 


capable of conveying the right of property, such as a deed of sale of 
exchange, etc. | 
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defines civil possession to be “la détention que nous avons 
“* d’une chose, ou lexercice d’un druit, pour nous-mêmes, en 
‘ vertu d'un juste titre, c’est-à-dire, d’un titre translatif de 
‘“ la propriété, comme la vente, etc. ”—21 Durant., n° 186. 
Natural possession is defined by Duranton, to be “ celle des per- 
‘ sonnes qui déliennent sans titre, mais qui détiennent, néan- 
“ moins, pour elles: telle est celle d'un voleur d’un effet 
‘ mobilier, de lusufruitier d’un fonds, etc.”’—Jbid., n° 187 (1). 
If it be assumed, hypothetically, that the Respondent was in 
possession of the land in question, as supposed by the Court 
below, prior to the date of the Appellant’s title, it then becomes 
necessary to ascertain what was the nature of this possession : 
was it a civil possession ? or was it a natural possession only ? 
The title to the Plaintiff from his vendor is sufficient to sustain 
his Action pélitoire, unless a prior possession be shewn in the 
Defendant, {rom which a right of property in him might be pre- 
sumed. But the possession must be of a nature to warrant such 
a presumption. À civil possession, which js held’ under title, 
animo dominantis, carries with it this presumption (2), and 
would be sufficient to defeat the Plaintiff's Action, unless he 
shewed in his vendor a right to convey the property to him. 
But a mere natural possession, that is, the possession of a. person 
entering on the property of another, without title or colour of 
title, raises no presumption of a right of property in that person, 
and therefore it is not necessary that the Plaintiff should rebut 
such a possession, by shewing a title in his vendor. On the 
contrary, the possession of a person entering on the property of 
another, in this manner, is in Law construed to be the possession 





(1) InfEnglish— Natural possession is that of persons who hold, or detain 
a thing, without title, but who nevertheless, hold or detain it, for their 
own use : such as that of a thief, a usufructuary, etc. | 

(2) As to requisites to make possession a groynd for presuming a right 
of property. | 

he possession must be peaceable, public, and d titre de taire. 

Dalloz, Possession, n° 6, 10.—Durenton, vol. 21, n° 182, p. 288, 
observes: € Depuis que le droit de propriété s’est établi, et que des lois 
ont été portées pour la consolider, la possession seulg, excepté en certaines 
choses, n’a plus suffi pour acquérir la propriété ; elle a du pour cela être 
prolongée pendant un certain temps, et être ‘accompagnée de conditions 
spéciales, ?? etc. | 
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of the owner of the estate (1) ; and the Respondent’s possession 
must, therefore, be held to have been the possession of the 
Plaintiff’s vendor, and to have been transmitted to the Plaintiff, 
with the right of property conveyed by his title. It was, there- 
fore, necessary in this Case, to ground any defence on the part 
of the Respondent, that his possession should have been shewn 
by him to have -been a civil possession : otherwise, it must be 
deemed to have been a natural possession. Now, in this Case, 
the Respondent produced no evidence to shew what the nature 
and character of his possession were. But, incidentally to the 
proof which it was necessary, on the part of the Appellant, to 
adduce, that the Respondent was in possession of the property 
sought to be recovered, the origin, nature, and qualities of the 
Respondent’s possession have been most distinctly proved. It is 
clearly established, that the possession of the Respondent was 
merely a naked natural possession, without title, or colour of 
title. The east half of the lot, for the recovery of which the 
Appellant’s Action was brought, consists of 100 acres, of fifty 
of which the Respondent came into possession, by purchase of 
the betterments of William Farwell, and of the other fifty acres, 
by purchase ef the belferments of one Jamieson. As to the first 





(1) As to persons who enter on the land of another, without claiming a 
title, being deemed to hold for the rightfal owner. 

Vinnius on L. 18. p. p. ff. de acq. vel amit. poss., observes—éé Is possidet 
cujus.nomine possidetur ; qui autem in possessione sunt, alienæ posses- 
sioni præstant ministerium.”’— Vide also 21 Durant., n° 190. 

Poul. du Parc, vol. 1, p. 150, observes : ‘ Nous ne connaissons de 
vraie possession que celle qui est pro suo, c’est-à-dire, en qualité de pro- 
priétaire, et c’est là son caractère essentiel, ”’ etc. 

* Celui qui n’a que la possession comme fermier, ou comme usufruitier, 
ou à quelque autre titre précaire que ce soil, n’est point réputé posséder 
que pour celui qui a la possession pro suo, et qui peut seul jouir des avan- 
nee de la possession, quand même qu’il ne serait qu’un usurpateur.— 

» Pp. 151.—Vide also 2 Sch et Lef., p. 97.—1 Johns. R., p 156.—6 
yon aes Tee he S | 

n his Treatise on the Statute of Limitations, pp. 82, 83 
observes: 46 It has been adjudged, by the American Coarts, that ihe eel 
possession of lands, by a person claiming no title to them, is not a dis. 
seisin of the rightful owner. Such a possession has been held ag 
adverse to, nor inconsistent with, the title of the real owner, ete Thee 
decisions are not only warranted by legal principles, but are hi hig 
important and necessary to be observed in a country like ahly 


there are such quantities of vacant land, and where ther est Whara 
extraordinary practice of taking up possession, without colour une wd 
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of these tracts, it is proved that one Denning first entered upon 
this tract, unlawfully, without title, claim, or colour of title, 
and as a mere squatter ; he transmitted his possession, such as 
it was, to two brothers of the name of Heath, who transmitted 
it to the two Farwells, who transmitted it to the Respondent, 
who received from them the possession of the premises, with 
all its imperfections and inherent vices, as held originally by 
Denning, being in him merely a natural possession, unlawfully 
acquired, and having the same character in the hands of the Res- 
pondent. As to the second of these tracts, it is proved that 
the possession of it was obtained by the Respondent from one 
Jamieson, who also had entered on this tract, without title, 
- Claim, or colour of title, rejoicing .in the robust occupancy of 
a mere squatter, to whose possession, with all its inherent vices, 
the Respondent succeeded. On these facts, it is difficult to con- 
ceive, how it could have been imagined, by the Court below, that 
the possession of the Respondent, being such as now explained, 
raised a presumption of a right of property in him, which neces- 
sitated proof of title in the Appellant’s vendor, to rebut it. Any 
such presumption was expressly negatived, and excluded by the 
nature of the facts, which established that the Respondent held 
a possession, obtained from wrong-doers, which was in him, as 
derived from thein, a wrongful possession (1), without title, 
claim, or colour of title, and which in contemplation of Law, 
was to be considered as the possession of the rightful owner of 
the estate. According to the notions of possession, conveyed by 





(1) As to the rule of Law, which does not permit a person to change the 
‘cause of his possession ; and also as to that, by which.a person succeeds 
to the same extent of right as his predecessor in possession, and no more. 

The first of these rules is found in the Roman Law, and adopted in 
the French Law, and is expressed in these words: 6 Illud à veteribus 
preceptom est, neminem sibi ipsam causam po‘sessionis mutare posse. ??— 

- 3, § 19, H. de acq. poss.—Vide also Poth., Possession, c. 2, n° 31, 
33. 6 Poul. du.Pare, p. 234. 

The second of these rules, also taken from the Roman, and adopted in 
the French Law, is thus expressed: 6 Non debeo melioris conditionis 
esse quam author meus, 4 quo jus in me transit. ?— Vide Dant. R. J., p. 
519.—Poth., Cout. d’Orl., Introd. to Tit. 22, 6 3. 

Pothier, Possession, c. 2, n° 33, observes: Non seulement on ne 
peut pas se changer la cause et,le titre de sa possession, mais encore on ne 
peut en changer les qualités et les vices ; telle elle a commencé, telle 
continue toujours,” etc, | 
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the Judgment of the Court below, the mere naked possession, 
or corporeal detention of a thing, however criminal the mode 
ef oBtaining it, in ‘its origin, may have been, as by theft, 
robbery, trespass vi ef armis, or other illegal means, is a 
sufficient ground for presuming a right of property in the pos- 
sessor. Such a construction of the Law, it is obvious, is incon- 
sistent with the first principles on which the right of property 
rests, and would be subversive of the right itself. Were such a 
construction of the Law to prevail, squatting, already sufficiently 
attractive, and extensively injurious to the proprietors, of land, 
would become absolutely seductive. It is plain, that the Court 
below have mistaken both the fact, and the Law, in basing their 
Judgment on the supposed possession of the Respondent, prior 
to the title granted to the Appellant, on the Ist June 1835. 


But there is. another ground, connected with the fact of | 
possession, which is perfectly conclusive, in establishing that 
the Judgment of the Court below must be held to be erro- 
neous and illegal. It is this : it is ascertained, by the forged 
instrument above mentioned, that the title set up by the Res- 
pondert was a title by purchase from William Farwell, whose 
title, it is in the same instrument stated, was a title by purchase 
from Languedoc. This, then, was a case, in which the posses- 
sion, and the right to the property, in dispute, were insisted 
on by the parties respectively, as being derived from one and 
the same vendor, that is, from Languedoc,—by the Appellant, 
directly,—and by the Respondent, intermediately, through Wil- 
liam Farwell. Languedoc, then, was admitted by both parties to 
have been the possessor and the proprietor of the estate, through 
whom alone a right to it could be derived. It would, on such 
an admission, have been perfectly preposterous, to have pushed 
the investigation of possession, or of title, beyond bim : if, 
indeed, it had been necessary to do so, nothing could have been 
more easy of accomplishment with success, inasmuch as Lan. 
guedoc was the immediate grantee of the Crown, by Letters 
Patent under the Great Seal of the Province’; and this, too 
was a fact of public notoriety throughout the townships. What. 
ever possession, therefore, the Respondent held of the estate, it. 

p? 
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could afford no presumption of a right of property derived from 
any person other than Languedoc ; and, in default of title, 
combined with possession, obtained from Languedoc, the’Res- 
pondent could have no claim whatever to the estate (1). On 
this view of the Case; the only point that could engage the atten- 
tion of the Court below, was simply this,—by which of the two 
parties has a legal. title been shewn to have been derived from 
Languedoc, the common source appealed to, for title and pos- 
session, by both parties. On the part of the Appellant, there 
was produced a notarial deed of sale from Languedoc, unim- 
peachable in form or substance, conferring a legal title on the . 
Appellant. On the part of the Respondent, there was produced, 
what ?—No transfer or conveyance of any kind, of the right of 
property from Languedoc to Farwell, from whom the Respon- 
. dent professed to have derived his right ; and this for the best 
reason imaginable, there never having been any such transfer 
or conveyance, and the allegation that there was being an abso- 
lute falsehood ; in a word, no evidence whatever of title was 
produced by the Respondent, nor any evidence, even of posses- 
sion, except by one witness, who speaks to a possession of 12 
years, by the Respondent, being a possession which commenced 
subsequently to the Appellant’s purchase.—But there was pro- . 
duced, by the Respondent, a paper-writing sous seing privé 
carrying with it no evidence of the time of its execution, and 
which, by the water-mark in the paper itself, was proved, 
beyond contradiction, to be a forgery. | 


. The J udgment of the Court of Appeals is as follows : 
Before Roczawyp, Paner, and Ayzwin, Justices. 


The Court of Queen’s Bench. ..., having heard the Appel- 
lant ex parte. ...; considering that there is error in the Judg- 
ment appealed from, that the Judges rendering the same have 


qe 


(1) Where both parties claim under the same third person, it is sufficient 
to prove the derivation of title from him, without proving his title.— 
Greenl., on Evd., $ 307.—Adams, on Eject., p. 248. 
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assumed and taken as proved that the Respondent had possession 
of the lot of land in question, previously to the date of the passing 
of the deed. of sale by François Languedoc and his wife to the 
Appellant, to wit, to the first day of June in the year of Our 
Lord 1835, for whereas, in fact, there is not legal or satisfactory 
proof of such anterior possession ; and considering that the title 
deed produced by the Appellant, namely, his deed of purchase 
above mentioned was sufficient, without proof of delivery or of 
entry into possession under it, to entitle him to maintain his 
Action au pétitoire, as against all persons who could claim no 
better title, or any right under an actual possession or detention 
animo domini, anterior to such the Appellant’s acquisition, and 
the more so, in the present Case, inasmuch as by the plea of 
exception of the Defendant, on which the parties were heard at 
the same time as on the merits of the Cause, the Respondent 
claimed title to the land in question under an acquisition from 
one William Farwell, by a writing or document produced, in 
which his aufeur states that he derives his title from the same 
François Languedoc, who sold the land to the Appellant ; and 
considering that the plea first pleaded by the Respondent to the 
Appellant’s -Action, was insufficient in Law as an exception of 
prescription, and was not moreover supported by evidence :—It 
is by the Court now here adjudged, that the Judgment now 
appealed from, namely, the Judgment rendered at Sherbrooke, 
in the Superior Court, on the 13th day of January 1850, be 
and the same is hereby reversed, with costs to’the Appellant ; 
and the Court rendering the Judgment which the Court below 
ought to have rendered :—It is considered ‘and adjudged that 
the plea of exception by the Defendant firstly pleaded, be dis- 
missed ; and that inasmuch as the said Appellant is the true and 
lawful proprietor of .... (here follows the description of the 
lot in question), the Respondent do quit, abandon and deliver 
up to the said Appellant, the possession and occupation of the 
same with the appurtenances thereunto belonging, and also do 
render and yield to the Appellant the rents, issues and profits 
thereof, etc., etc, .... (the rest as in an ordinary petitory 
Action) ...., reserving to the Respondent his remedy and 
recourse, if any he hath, for the recovery of the amount and 
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value of his labor and expenditure in improving the said land, 
émpenses, to the extent and in so far only as the Appellant has 
profited thereby. . 


Stuart Cus., for Appellant. 
BLacx, 


. Stuart G. O., Counsel. 
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SUPERIOR COURT.—QUEBEC. 


Before Duvaz, and Merepiru, Justices. 


-N9 841 ( Curupert,.......... ..... Plaintiff, 
of "vs. | 
1850. € BaRRETT,.. .............. Defendant. 


An Affidavit to obtain a Capias, |: Un Affidavit pour obtenir un 
stating “ that the Defendant is in- | Capias, dans lequel il est juré 
# debted to the Pluintiff, in a cer- | “ que le Défendeur est endetté 
* tain sum, for board and lodging | * envers le Demandeur, en une 
« during the space of six months, | “ certaine somme, pour pension et 
‘ and for articles of clothing fur- | “ logement pendant six mois, et 
# nished him,” is bad. “ pour hardes et effets à lui four- 

“ nis,” est insuffisant. 





Judgment rendered the 25th June 1850. 


. In this Case, a Writ of Capias ad respondendum issued 
against the body of the Defendant, who was thereupon arrested 
and conveyed to goal. 


The Affidavit, on which the Writ issued, was made. by the 
Plaintiff himself, and stated, ‘* that.the Defendant was indebted 
* to him in a sum exceeding ten pounds currency, to wit, in 
“ the sum of twenty three pounds currency, for board and 
“ lodging during the space of six months, and for articles of 
“ clothing furnished him. ” 
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The Defendant obtained a Rule to shew cause why the Capias 
should not be set aside and quashed; and he, the Defendant, 
discharged from custody fur the following reasons : 


1° Because the Plaintiff had not stated in his Affidavit, nor 
was it therein pretended, that the Defendant was personally 
indebted to him, the Plaintiff. | 


2° Because it was not pretended or alleged, in and by the 
said Affidavit, that the Defendant was indebted to the Plaintiff 
for board and lodging, found and provided for him, or for articles 
of clothing sold or furnished to him, the Defendant, by the 
Plaintiff, at the request of the Defendant. 


Pops :—In support of this Rule, cited the 2nd section of the 
12th Vict., cap. 42, whereby it is declared to be unlawful for 
the Plaintiff, in any civil suit or action, to proceed to arrest the 
body ‘of the Defendant, or detain him in custody, unless an 
. Affidavit shall be made by such Plaintiff, etc., that the Defen- 
dant is personally indebted to the Plaintiff; and he argued, 
that the present Case was one in which the utmost strictness of 
construction, and the greatest adherence to the provisions of Law 
are required ; for not only, had the words required by Law not 
been sworn to, but there was nething to show a personal cause 
of Action as existing between the parties. | 


In support of the second ground of objection, the following 
decisions pronounced in favor of Defendants under similar cir- 
cumstances, were cited: Perks vs. Severn, 7, East., 194 : 
Taylor vs. Forbes, 11, East., 316, in which the Affidavit was 
the same as in the present Case ; and in which on making 
the Rule absolute, Lord Ellenborough said : ** The strictness 
. “ required in these Affidavits is not only tu guard Defendants 
“ against perjury, but also against any misconception of the 
< Law by those who make the Affidavits ; and the leaning of 
“ my mind is always to great strictness of construction where 
** one party is to be déprived of his liberty by the act of another? 
Fenton vs. Ellis, 6, Taunton, 192 ; Cathruw ve, Hagger, 8 
East, 106 ; McKenzie vs. McKenzie, 1, Term R., 716; Young 


214 


vs. Gatien, 2, M. and S., 603; Durnford es. Messiter, 5, M. 
and S., 446 ; Hopkins vis. Vaughan, 12, East, $398 ; Lascar ve. 
Morioseph, 1, Bing., 357. 


- No cause was shewn against the Rule. 


Duvaz, Justice :—In this Case, a most important omission 
has occurred in the very commencement of the Affidavit. It is 
not stated that the Defendant is personally indebted to the 
Plaintiff, although the Statuté expressly mentions the word ; 
and when I view that omission, in conjunction with the others 
referred to by the Defendant, it is impossible not to feel the full 
force of Lord Ellenborough’s language in the Case of .Tayler 
vs. Forbes, cited by the Defendant’s Counsel. It is absolutely 
necessary, not only that Defendants should be guarded against 
‘ perjury, but also, that no misconception of the Law should exist 
in the mind of the person who makes the Affidavit. How 
know we, that in this Case, the Plaintiff ever would have pro- - 
ceeded to arrest the Defendant, had he known that he must : 
have sworn to the existence of a personal debt due by the Defen- 
dant to him? How know we, that under cover of such an 
Affidavit containing allegations so very vague and insufficient, 
parties may not be continually harassed and placed at the mercy 
of a revengeful individual. It was the duty of the Plaintiff, in 
seeking legal advice, to have stated the whole of the circum- - 
stances of his Case ; and he would then have learnt whether or 
not he ought to adopt the course he has taken. I am clearly of 
opinion that the Affidavit filed in this Cause, is insufficient in 
Law ; and the Judgment therefore is, that the Defendant be 
discharged from custody ; and that the Plaintiff do pay the 
Defendant’s costs upon this Rule. 


Merepirn, Justice :—Perhaps the omission of the word per- . 
sonally might not be fatal to the Affidavit, were it otherwise 
sufficiently shewn therein that the cause of Action was personal ; 
in this Case, however, it manifestly is not shewn. The board, 
lodging and clothing, may have been furnished by another party : 
and although I am not acquainted with the practice which has 
obtained at Quebec on this point, yet, if I remember rightly, it 


215 


has been decided in the District of Montreal, that a transfer of 
such a debt did not authorise the creditor to arsest the debtor. 
In this Case, however, such a transfer is not alleged, and the 
Defendant would be cut out of the advantage of denying the 
truth of this Affidavit, supposing such a transfer -to have taken 
place, Under the allegation contained in this Affidavit, he could 
not raise that objection. The Affidavit is totally insufficient, and 
J therefore concur in the Judgment. . 
Porr, for Defendant. 





SUPERIOR COURT.—QUEBEC. 


Before Bowen, Chief-Justice, Duvaz, and Marerpirn, 


Justices. 
N° 1924 Ç LamancHE, . . . . . no... Plaintiff, 
of _. | vs. ° 
1851. CLEsnocQ, . . . . ........... Defendant 





The omission, in an Affidavit to |  L’omission, dans un Affidavit 
. Obtain a wen upon the ground | paur obtenir un Capias sur l’allé- 

that the Defendant is about to leave | gué que le Défendeur est sur le 
the Province, of the words “ with | point de laisser la Province, des 
“# intent to defraud his creditors | mots “ avec intention de frauder 
# generally, or the Plaintiff in par- | “ ses créanciers généralement, ou 
“ ticular,” is fatal 6 le Demandour en particulier,” 

est jatale. 


. Judgment rendered 7th April 1851. 





In this Case, the Defendant was arrested by virtue of a Capias 
issued on an Affidavit made by the Plaintiff to this effect, “ que 
€ le Défendeur est sur le point de quitter cette Province du 
“* Canada, et que sans l’avantage d’un Writ de Capias ad 
‘ respondendum contre le dit Défendeur, le dit Demandeur 
“ pourra être privé de son remède, etc. ” 


The Defendant obtained a Rule to quash the Capias on the 
ground of the omission of the allegation, in the Affidavit, that h 
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was about to leave the Province with a fraudulent intent ; which 
allegation was-rendered absolutely necessary by the provisions of 
the 12th Vict., cap. 42, sec. 2. 


Judgment :— 


The Court, etc., having deliberated upon the Rule to set 
aside. and quash the Writ of Capias ad respondendum in this 
Cause issued ; considering that the Affidavit of the Plaintiff does 
not contain an allegation, that the Defendant was about to leave 
‘the Province of Canada, with the intent of defrauding his cre- 
ditors generally, or the Plaintiff in particular, as required by 
‘Law :—It is by the said Court adjudged that the arrest of the 
Defendant made in virtue of the Writ of Capias ad responden- 
dum in this Cause issued, at the instance of the Plaintiff, be, and 
the same is hereby set aside, with costs against the Plaintiff. 


Boss£, for Plaintiff. 
Por, for Defendant. 


PPP 


SUPERIOR COURT.—QUEBEC. 
Before Bowen, Chief-J usticé, Duvaz and MerepitRA, Justices. 


N° 20€ PimRtE,. . .. .. ...... Plaintif, 
of vs. 
1851; @ McHoen anv Puorcæerz, . . Defendants. 





The Court will not enlarge the | La Cour n’étendra pas le délai 
delay to plead to the merits, until a | pour plaider aux mérites, jusqu’à 
demurrer, filed to the declaration, | ce qu’il ait été statué sur une 
has been disposed of. Défense au fonds en droit. 

The pleas to the merits of the | Les plaidoyers sux mérites de 
Action must be filed at the same | l’Action doivent être enfilés en 
time with the Défenses au fonds | même temps que les Défenses au 
en droit. fonds en droit. , 





Judgment rendered the 10th April 1851. 
The delay allowed by Law to plead to the declaration expired 
on the 4th April. On the 5th (a Saturday), a demand of plea 
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was served upon the Attorney for the Defendant, Purcell. On 
the 7th, the latter gave notice to the Plaintiff's Attorney, that 
on the 9th, he would move the Court to enlarge the delay to 
plead to the merits of the Action, until four o’Clock of the after- 
noon of the day on which Judgment should be given on the 
special demurrer to the Plaintiff's declaration, which, he, the 
Defendant, would on that day file in Court ; the said declaration 
being insufficient in Law for the reasons in the said demurrer 
set forth. 


On the 9th, the Defendant’s Counsel stated that the applica- 
tion had been made as a precautionary measure only ; as he held 
in his hand a special demurrer to the declaration ; but wished to 
avoid the contradiction that would ensue were he to plead to the 
merits, while, at the same time, the demurrer alleged that he 
was not bound in Law to answer the declaration at all ; and that 
if the delay were not: enlarged, the Defendant would-either be 
obliged to file such other pleas, or incur the risk of being fore- 
closed from pleading to the merits, if the demurrer should not 
be maintained. 


The Plaintiff's Counsel said in answer, that this was the last 
day to plead ; that on the morrow the Defendant could be fore- 
closed ; and the application had been made too late. 


The motion was taken en délibéré ; and on the 10th, Judg- . 
ment was pronounced ordering that the Defendant take nothing 
by his motion ; but that under the circumstances, and as it was 
the first time the question had been raised, he would be per- 
mitted to file his pleas to the merits during the course of that 
day. The Court distinctly intimated that although exceptions 
déclinatoire, dilatoire, and péremptotre à la forme might, as 
preliminary pleas, be filed without, at the same time, filing pleas 
to the merits ; nevertheless, that défenses au fonde en droit — 
must be accompanied by pleas to the merits, if any were to-te 
filed. 


Camron, for Plaintiff. 


Pops, for Defendant, Purcell. 
£2 
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COUR SUPERIEURE.—QUEBEC. 


Devant Bowzy, J uge-en-Chef, et Merxpirn, Juge. 


N° 61Ç STuanT,. ...,...,......... Appelanf, 
- de | et 
1850. € Scorr & ab.,............... Intimés. 


Held, that an Appeal Bond is 
insufficient, if the surety has not 
sworn that the immoveable which 
he has mortgaged belonge to him. 


: Jugé,qu’un Cautionnement d’Ap- 
pel est insuffisant, si la Caution n’a 
pes juré que Pimmeuble qu’élle a 
affecté lui appartient. 





mes 


Jugement, le 22 décembre 1850. 


- Cet Appel était d’un Jugement rendu en la Cour de Circuit 
pour le Circuit de Québee. L’Intimée ft motion que P Appel 
fut rejeté in limine, sur le principe que le Cautionnement était 
insuffisant. La Caution, fournie par P Appelant, avait bien donné 
* dans son Cautionnement la désignation d’un immeuble, qu’elle 
avait déclaré lui appartenir ; mais lorsqu’elle avait été asser- 
mentée devant le Juge, elle s'était contentée de jurer que 
Pimmeuble en question n’était pas hypothéqué, mais n’avait 
_ pas juré positivement que l’immeuble lui appartenait : ce que 
PIntimée soutenait être une omission fatale. L’Appelant pré- 
tendait qu’il lui suffisait d’avoir dit dans Pacte de Cautionne- 
ment, que l’immeuble lui appartenait et de l’avoir engagé 
comme tel, sans qu’il fût nécessaire d’affirmer ce fait par ser- 
ment ; que l’obligation, de prêter tel serment, n’était requise 
que par rapport à la suffisance du gage offert, et non quant as 
titre de propriété (1). | 
: La règle est déclarée absolue, et P Appel rejeté. 
' ‘SrvarT er Vawnovovs, pour l’Appelant. 

Horr er Irvine, pour l’Intimée. - 





(1) 12 Vic., ch. 88, sec. 68. 
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SUPERIOR COURT. QUEBEC. 
Before’ Bowrn, Chief-Justice, and Mereptra, J ustice. 


of and. 


N° 173 ( Anprezw Paterson AND OTHERS, . . Appellants, | 
1850. ( Ecvzasxra PaIn,......... . . Respondeni.. 





Held, that an avas may be made |  Jugé, qu’un aval peut être fait 
by a signature sous croix, if the | au Moyen d’une signature sous 
- subject matter of the contract be | croix, si le contrat dent il est 
of a commercial nature. question est d’une nature commer- 

ciale. 





Judgment rendered the 11th February 1851. 


This was an Appeal instituted from a Judgment rendered by 
Mr. Justice Dovax, in the month of May 1850, in the Circuit 
Court, Quebec Circuit, in an Action brought by the Appellants 
against the Respondent, whereby they sought to recover the sum 
of £25 18s. 9d. currency, the amount of a promissory note, 
granted by one Edward Lacroix, and made payable to one Pierre 
Boisseau, or order, and upon the back of which note, before its 
delivery to Boisseau, the Respondent (Defendant in the Court 
below) made a signature, by means of a cross, in the presence 
of two attesting witnesses, thereby intending ta become, jointly 
and severally with the said Lacroix, liable for the payment of the 
note. The note was subsequently indorsed (for valuable consi- 
deration) by Boisseau to Paterson, Young & Co., holders of 
the nofe at the time of its maturity. 


On the part of the Appellants, it was urged that they, as 
indorsee for valuable consideration, were placed in the same 
position, as to the incidental obligation of the Respondent, as 
Boisseau, for whose benefit, it had been made (1). That the 





(1) Pard., Dr. Com., vol. 2, p. 259. 
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evidence adduced, established that the Respondent’s signature 
had been placed on the back of the note previously to its deli- 
very to Boisseau, and for the purpose. of securing to Boisseau 
its payment ; the point, therefore, to be determined,’ was what 
was the contract? And what obligations flowed from it? The 
contract was one peculiar to the French Law and wholly | 
unknown to the English. Law. It was a contrat d'aval which 
might be made by placing a signature either on the face of the 
note, or.on the back of it (1) ; and such a contract rendered the 
signing party jointly and severally liable with the person, whose 
credit he assured (2). The signature of the Respondent, being 
made sous croix, gave rise to a discussion in the Court below as 
to whether it was a contract susceptible of proof? And whether 
any liability attached to the. Respondent in consequence of her 
signature being sous croix. This difficulty led to the enquiry, 
whether the proof of this contract should be governed by French 
or English Law ? The subject matter of the action was ofa 
commercial nature (as was disclosed by the evidence), and 
therefore, the proof of the contract should depend upon and be 
‘made according to the English rules of evidence (3). What 
then would be a good and binding signature in England? It 
was indisputable that in England a signature made by means of 
à cross, was a signature that carried with it all the binding 
element of a signature made by a person capable of subscribing 
his own name (4) ; hence, if the signature sous croix in this 
' Case would in England have constituted a signature, as it indu- 
bitably would, the contract was perfect, and the Judgment 


of the Court below was erroneous and should, therefore, be 
reversed. 


On behalf of the Respondent, it was contended, that, in the 
present Case, it was only necessary to refer to the definition of 





| cy Cooley vs. Lawrence, 1 Martin’s L. Rep., 309 ; Pard., Dr. Com., 
vol. 2, p. 257. 
(2) ’Pard., Lettres d’Ech., vol. 1, p. 181 et seq. 
D 2 Geo. HHT, ch. 2, s. 10. 

(4) Hubert vs. Moreau, 12 Moore, 219; Phillemore vs. Barry, 3, n° 
p. 228; 1 Camp., 513 ; Baker vs. ‘Denning, 8 Ad. and EL, % 94 ” Hyde 
vs. Johnson, 2 Bing., N.S., 780 ; George vs. Surrey, 1 M. and M. 516. 
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certain terms, to come to the conclusion that the Judgment of the 
Court below was perfectly correct :—What is an aval 2—“ It 
‘ is the act -of subscribing one’s signature at the bottom of a 
‘ promissory note, or of a bill of exchange ; therefore, an aval 
_ © is properly an act of suretyship, by the party signing, in favor 
“ of the party to whoin the note or bill is given.” It was 
further urged that a signature was absulutely necessary to 
contract ‘an obligation of: this description, that the rule in 
our system, upon this subject, was different from the rule which 
obtained in England. That a signature, according to the defini- 
tion given by the authors, was the name of a party written with 
his own hand. That, therefore, there could be no aval upon 
the note in question, inasmuch as the signature of the Res- 
pondent was not subscribed with ber own hand, at the bottom 
of.the said note. That the transaction in question was nothing 
more, on the part of the Respondent, than an informal act of 
suretyship proved by witnesses (1). That the signature, by 
means of a cross, was a thing unknown in France, and that the 
Provincial Statute (2), by which it was made lawful to sign a 
promissory note by a cross, had introduced a rule foreign to the 
Common Law of France. 


Judgment :— 


The Court, etc. ; considering that the fact of the said Elizabeth 
Pain having caused her signature to be endorsed on the promis- 
sory note filed in this Cause by the said Appellants as their 
Exhibit number one ; and the fact of her having, in the presence 
of two attesting witnesses, put her usual mark to the said signa- 
ture, as sanctioning the same, are facts concerning a commercial 
matter, proveable according to the rules of evidence laid down 
by the Laws of England ; and the Court considering that the 
said facts have been legally proved according to the said rules of 
evidence, and that the liability on the part of the said Elizabeth | 
Pain, resulting from her having so crused her signature to be 


(1) Une croix faite au bas d’un billet par un débiteur n : 
e, Jurisp. Consulaire, 2 vol., n° 4 p. 355. e sert à rien.— 
(2) 34 Geo. III, eap. 2. 
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endorsed on the said promissory note, is to be determined by the 
- Civil Law of Lower Canada, according to which, the signature 
of the said Elizabeth Pain so endorsed on. the said promissory 
hote, constitutes an aval, and renders the said Elizabeth Pain 
liable for the due payment of the said note, jointly and severally 
with the maker thereof ; and considering further that the causes 
of Action of the said Appellants in their declaration in the Court 
below set forth, were in the said Court fully proved and esta- 
blished, as appears of record in this Cause-:—It is by the Court 
here adjudged, etc.; etc., Judgment appealed from reversed, and 
the Respondent condemned to pay the amount of the note, etc. 


Sruarr arp Vannovous, ‘for Appellants. 
SouLano, for Respondent. 





BEFORE HER MAJESTY, IN HER PRIV 
COUNCIL. , 


Present :—Lord LANGDALE, Mr. Baron Parxe, Mr. Puwser- 
‘ton Leicn, Dr. Lusnineron, and Sir Enwanp Ryan. 





Tue Quessc Fine Assurance Company,....Applis., 
1846, and 


Assuters against fire have a legal 
right, on paying the loss covered 


by their Policy, to‘be sabrogated in: 


the rights and actions of the: as- 
sured, against the originetors of the 
. fire and loss. 

A marguilker en charge having 
power to receive from the assurers 
the sum insured on the property 
of the Fabrique, and to grant a 
discharge therefore, hay also the 


power to subrogate the ‘assuters 


in the rights and actions of the 


Assoreurs.'contre le fea ont 
droit, en payant la perte couverté 
par leur Police, d’être subrogés 
aux droits et actions de fassuré, 
contre ceux qui ont causé le feu et 
la perte. : ; 

Un margüillier en charge quia 
pouvoir de recevoir des assureurs 
le montant de assurance efféctuée 
sur la propriété de la Fabrique, et 
d’en donner quittance, pent aussi 


‘subroger Jes assureürs aux droits 
et actions de la Fabrique contre 
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Fabrique against the originators of 
the fire and loss; although he 
cannot legally make an assignment, 
by way of sale, of any such rights 
and actions without special autho- 
rity. . 
Assurers subrogated, on pay- 
ment of the loss, in the rights and 
actions of the assured, for a part of 
the loss only, can maintain an 
Action against the originators of 
the fire and loss for euch part. 


Under a plea of general issue to 
the Action, for a part of the loss 
only, .the originators of the fre and 
loss cannot require that the other 
parties injured by the same fire, be 
” united in the same Action so as to 
save them, the originators, from the 
costs of more than one Action, for 
the whole loss. 


ceux qui ont causé le feu et {a 
perte, quoiqu’il ne puisse tratts- 
porter, au moyen d’une vente, tels 
droits et actiony sans une autorisa- 
tion spéciale. 


Les assureurs, subrogés au moyen 
du payement de la perte, aux droite 
et action de l'assuré pour une 
partie de la perte seulement, ont 
pour telle partie une action contre 
ceux qui ont causé le fen fet la 
perte en question. 

N'ayant plaidé qu’une Défense 
en fait à l’action pour une partie 
seulement de la perte, ceux qui 
l’ont causée ne peuvent requé- 
rir que les autres parties, qui ont 
souffert par le même feu, voient 
unies dans la même Action, de ma- 
mere à exempter lee frais de plus 

une 


poursuite pour la perte en- 
tière. ; 


Judgment, 7th march 1851. 


This Action was originally instituted in October 1848, in the 
Court of Queen’s Bench, for the District of Montreal, by the 
Appellants, as subrogés of the Fabrique of the Parish of Bou- 
cherville, for the recovery from the Respondents of so much 
of the loss and damage sustained by the Fabrique, in the des- 
truction by fire, originating from the Respondents’ Steamboat the 
St.-Louis, of the Parish Church and Sacristy, etc., of Boucher- 
ville, as was covered by the Appellants’ Policy of Assurance 
thereon, and as they had paid to the Fabrique. 


The Declaration alleged, in substance, that, by the Plaintiff's 
Policy of Assurance, dated the 27th February 1841, they insured, 
for twelve months, the Fabrique of the Parish of Boucherville, 
against any loss or damage by fire that might happen.to the 
Parish Church and Sacristy, and the organ and other property 
thersin ; she several sums insured amounting in the aggregate to 
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£3300 currency ; that this Policy was subsequently eonti- 
nued in force fur two years longer ; that while it was in force, 
viz.: on the 20th June 1848, and during a severe gale of wind, 
the Defendants’ Steamboat, called the Sf.-Louis, and com- 
manded by A. St.-Louis, one of the Defendants, on her voyage 
from Montreal, reached the village of Boucherville; and while 
she was lying moored at the wharf, sparks of fire escaped from 
her furnaces and chimnies, and set fire to the buildings in the 
immediate neighbourhood, whence the fire spread, until it finally . 
reached and destroyed the Parish Church'and Sacristy, and all 
other the property insured by the Policy ; that the fire was 
wholly attributable to the “ gross negligence, mismanagement | 
“ and want of ordinary precaution ” of the Defendants, and their 
servants on board of the St.-Louis ; that an estimate of the loss . 
and damage sustained by the Fabrique was made, in accordance 
with a condition of the Policy, and was found, and in fact did 
amount to an aggregate sum of £4230 12 3 currency ; that 
this loss and damage was only covered by the Policy to the 
extent of £3045 15 @ currency; that on the 4th of August 
1843, the Plaintiffs paid the latter sum to the Curé and the 
Marguillier en charge of the Parish, who, by an acte of ‘the 
same date, acknowledged the receipt thereof by a draft at sixty 
days sight, drawn by the Plaintiffs’ treasurer upon the Quebec 
Bank, the Curé and Marguillier, by the same acte, assigning 
to the Plaintiffs ‘ all right, title, interest, property, claim ahd 
demand whatsoever’ to the extent-of the said sum of £3045 
15 0, which they, the Curé and Marguillier, or the Parish of 
Boucherville, could have, or be supposed to have, against the 
owners of the St.-Louts as the originators of the fire which had 
- caused the loss and damage ; that the assignment was duly 
signified to the Defendants, and that the draft was paid at its 
maturity, and before the institution of the action ; and lastly, 
that by means of the premises, and through the ‘ gross negli- 
“ gence, mismanagement, and‘the want of proper precaution of 
the Defendants and their servants,” the Plaintiffs had sustained 
damage to the amount of £8045 15 0 ; and the Plaintiffs accor- 
dingly concluded for a condemnation of the Defendants, jointly 
and severally, in that sum, with interest and costs. 
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The Defendants severally pleaded the general issue only ; 
and the parties subsequently adduced their evidence and were 
heard on the merits. 


On the 26th of January 1846, the Court, composed of Rox- 
LAND, Chief Justice, and Gane and Day, Justices, rendered 
the following Judgment : 


La Cour, aprés avoir entendu les parties par leurs Avocats, 
examiné la procédure et les preuves, et sur le tout avoir délibéré, 
déclarant avérés et confessés les faits contenus aux interroga- 
toires sur faits et articles, proposés aux Défendeurs en cette 
Cause, les dits Défendeurs ayant fait défaut de comparaître et 
de répondre aux dits interrogatoires, lesquels leur ont été due- 
ment signifiés ; et considérant que la Compagnie d’Assurance 
de Québec contre les accidents du feu, comme subrogée aux 
droits et actions de la paroisse de Boucherville, et de l’Œuvre et 
Fabrique d’icelle, peut réclamer telle indemnité n’excédant pas 
la somme de £3045. 15s. cours actuel, dont peuvent être rede- 
vables les Défendeurs, comme dommages pour la perte soufferte 
par la dite paroisse et Fabrique en Vincendie de l’église de la 
dite paroisse, de Ia sacristie et autres dépendances, ainsi que des 
choses ‘en icelles, qui auraient 6té détruites en cette occasion, 
dans le cas où les Défendeurs seraient cause du dit incendie, . 
arrivé le 20 de juin en l’année 1843, et que la dite paroisse et 
Fabrique ont eu action centre eux pour indemnité ; et considé- 
rant qu’il est constaté par la preuve que c’est par la faute et 
négligence des Défendeurs, propriétaires naviguant le bateau-à- 
vapeur appelé le St.-Louis, et de leurs employés, que l’in- 
oendie de la dite église, ses dépendances, et son contenu a eu 
lieu, et que da dite paroisse et Fabrique avaient action contre 
les Défendeurs, pour le montaut des dommages qu’elles ont 
soufferts par le feu, lors du dit incendie, lesquels excèdent la 
somme de £3045. 15. 0. ainsi qu’allégué ; que par conséquent 
l’action de la dite Compagnie d’Assurance est bien fondée :— 
condamne les Défendeurs, conjointement et sulideirement, à payer 
à la dite Compagnie d'Assurance, les Demandeurs en cette 


Cause, la somme de trois mille et quarante cinq livres, quinze — 
F2? 
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chelins, cours actuel, étant le montant que les dits Demandeurs, 
comme assureurs de la propriété incendiée ont payé, ainsi qu’ils 
y étaient tenus, au Curé et aux Marguilliers de la dite pareisse, 
et dont ils ont droit d’étre imdemnisés par les Défendeurs ; avec 
intérêt sur icella, à compter du vingt-neuviéme jour de sep- 
tembre 1843, jour de la demande en justice, et les dépens de 
l’action. 


From this J udgment, the Defendants saverally appealed to 
the Provincial Court of Appeals. The grounds of their Appeals 
were nearly similar, but were much more fully developped in 
St.-Louis’ Factum or Case, than in Molson’s. The. thief of 
them were, in substance, the following : 


J. That the Plaintiffs could not sustain their action inasmuch 
as by their Act of Incorporation (Prov. Stat., 9 Geo. IV, ch. 
58); they were prohibited from entering into c&tain contracts 
and acquiring property, except for the purposes therein spe- 
cified ; 


II. This ground (except in so far as it was based on an 
alieged want of technicality in the declaration) embraced. the 
following points: 19 En Droit commun the payment of the 
loss by the assurers gives them no right of action against the 
wrongdoer ; 2° Such payment creates no substitution légale, 
or de plein droit, in favor of the assurers ; and 3° In order to 
create such a substitution légale, there must be some express 
stipulation, but the validity of such stipulation may be open to 
question ; 


II, IV ard V. These three grounds impeached the validity’ 
. of the acte of 4th August 1843 : 1° Because it was not made 

by “les Curé et Marguilliers de l’Œuvre et Fabrique de 
Boucherville en nom collectif,” but by the Curé et Mar- 
guillier en charge only ; and 2° Because there was no consent 
to the acte by the parish either in general or ordinary assembly, 
or by the Marguilliers, asa body ; ; 


VI. This ground apparently embraced two points, viz: that 
the acte of 4th August 1843 contained no subrogation, and that 
it was made after payment ; 
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VII. The acte: assigned only a-part of the debt -or loss and 
damage being indivisible, the acte was void. 


Authorities cited by the Defendaïts in support of their Appeal : 


Prov. Stat., 9 Geo. IV, ch. 58; Angell and Ames, on Cor- 
porations, pp. 192, 193, 198, 200, 201 ; Pothier, Contrat de 
vente, n° 551, 558 ; Renusson, Subrogation, sommaires 15, . 
30, 31, 32 ; Guyot, Répertoire, verbo Subrogation; p. 440 à 
445 ; Pothier, Obligations, n° 280 et 558; Merlin, Réper- 
toire, verbo Subrogation, sect. 11, $ V ; Grun et Jolyat, Assu- 
rances terrestres, p. 348 à 346, n° 294 ; Quesnault, Assu- 
rances terrestres, p. 249 à 251, n° 326, ‘827, 329 ; Persil, 
Assurances terrestres, p. 280 à 287, n° 200, 201 ; Alauzet, des 
Assurances, t. 2, p. 389 à 405, n° 479 à 486; Ibid., t. 1., 
p- 194, suite du n° 120 ; Bondousquié, Assurances terrestres, 
p. 382 à 385, n° 380 ; Jousse, Gouv. des Paroisses, pp. 117 à 
128, 157 à 165, 179 à 181 ; Jugements B. R. Québec, n° 891 
de 1819, Chouinard vs. Fortier ; Répert. de Jurisp., verbo 
Marguilliers, p. 328 ; Durand de Maillane, Dict. de Droit can., 
verbo Aliénation, p. 138 ; Jousse, pp. 99, 129, 130, 173, 174 ; 
Héricourt, Lois Rcclésiastiques, ch. 4, p. 245, som. 37 ; Poth., 
Obligations, n° 220, 221, 283, 293, 294, 313 ; Dénizart, verbo 
Incendie, n° 10; Alauzet, des Assurances terrestres, t. 2, pp. 
409, 411, n° 488, t. 1, pp. 302, 303, n° 162 ; Toullier, t. 4, 
p. 776, n° 750, t. 8, p. 89 à 94, n° 40,-41, 43 ; Jousse, Ord. 
de 1667, t. 2, tit. 23, p. 399 ; Pigeau, Procéd. Civ., t. 1, p. 
282 ; Merlin, Répertoire, t. 14 (édit. in-8°), pp. 250, 251; 
‘Guyot, Répertoire, verbo Incendie, t. 9, p. 111 ; Quesnault, 
Ass. ter., p. 51, n° 56 ; Persil, Ass. ter., p. 41, n° 21. 


The Plaintiffs (Respondents in Appeal), to shew that their 
Action and the Judgment appealed from were based upon correct 
principles of Law, cited the following authorities : 


Domat, Lois Civiles (fol. edit.), liv. 2, tit. 8, s. 4, art. 1, 
p. 184, art. 4, 6, 8, and 9, p. 185; Prévôt de la Jannés, 
Jurisp. Fran. (12m0 edit. 1750), t. 2, pp. 397 to 400, n°619, 
620, 621, 622; Guyot, Rép de Jurisp. (4to edit.), verba 
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Incendie, t. 9, p. 117, col. 2, p. 118, col. 1; Merlin, Rép. 
de Jurisp. 4to edit. ) verbo Incendie, t. 6, p. 51, col. 1, & 11, 
p. 54, col. 2, p. 55 ; Lacombe, Rec. de Jurisp., (Ato edit. 1746), 
verbo Incendie, pp. 337, $38, n° 1, 2, 3; Pothier, Tr.. des 
Obligations (4to edit. 1781), p. 54, n° 121; ‘Delvincourt, Code 


Civil, t. 8, liv. 4, tit. 15, ch. 2, pp. 224, 225 (of the text) ; 


Proudhon, Tr. des Droits d’Usufruit, etc., t. 3, p. 492, n° 1525, 
p., 508, n° 1539; Toullier, Droit Civil Français, t. 11; p. 205, 
n° 153, 154, pp. 206, 207, 208, 209, n° 155, p. 212, n° 159, 
pp. 215, 216, 231, 233, 234, n° 172, p. 238, n9 175, p. 242, 
n° 318, 319; Pardessus, Droit Commercial (4ème édit. Paris, 
1831), p. 497 to 501, n° 595; Alauzet, Tr. général des Assu- 
rances (Paris, 1844), t. 2, pp. 384, 885, n° 477, pp. 388, 
$89, n° 478, pp. 405, 407, n° 486 ; Ellis, bn Life and Fire 
Ass. (London, 1832), ch. 5, n° 8, p. 45 ef seq., and same in 
Park on Insur. (80 edit., London, 1842), vol. 2, ch. 24, pp. 
969, 971 ; Case of Maison vs. Sainsbury, decided in K. B., 
1782, by Lord Mansfield, and Ashhursf, J., and Baker, J., 
and the principle afterwards confirmed in Clark vs. The Inbabi- 
tants of the Hundred of Blything, reported in 2. B. and C., 254, 
and 3, D. and R., 489 ; Abbott, Ch. J.; Willard Phillips, on 
Insurance (2nd Boston Ed., 1840), p. 607° 


On the 10th of March 1846, the Court of Appeals composed 
of Sir James Stuart, Bart, Chief-Justice, Bowen, Paxnxr, 
Beparp, Monpever and Garrpwer, Justices, pronounced the 
following Judgment : 


The Court of Appeals, of Our Lady the-Queen, ete. ; consi- 
dering that the declaration of the Respondents, in the Court 
below, as the same is worded, imports a demand of damages by 
the said Respondents in ther own right as insurers, and not as 
assignees of the Fabrique of the Parish of Boucherville, the 
party insured ; and considering that the said Respondents by 
reason of the allegations in their said declaration had not, and 
have not, in their own right as insurers as aforesaid, any legal 
cause of action against the said Appellants ; considering also that 
if the said declaration could be construed as importing a demand 
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of damages by the said Respondents, as assignees, of the said 
Fabrique of the said Parish, the said declaration doth not 
contain the requisite substantive allegations to sustain an action 
on the case for damages, by the said Respondents, as assignees 
as aforesaid, and doth‘not allege or shew that damage to any 
amount was done or occasioned by the said Appellants to the 
said Fabrique, which might or could be made the subject of an 
assignment by and from the said Fabrique to the said Respon- 
dents, nor that the right to such damage, and the recovery 
thereof in course of Law, was afterwards by the said Fubrique 
legally assigned’ to the said Respondents, whereby the said Res- 
pondents could and might demand the said damage as having 
become vested with the same, under such assignment and in 
right of the said Fabrique, but on the contrary, the damage 
demanded by the said declaration is expressly said, as being 
damage done to the said Respondents, as insurers as aforesaid ; 
and considering that, by the said declaration, it-doth not appear 
that the assignment therein mentioned was made by persons 
legally competent to make the same, and that the said assign- 
ment, as is in the said declaration alleged, wgs made of a part 
only of the damages which the said Fabrique claimed a right to 
recover, have and receive, from the said Appellants, by reason 
of the injury and loss therein mentioned ; and considering, there- 
fore, that the said declaration doth not set forth or shew a legal 
cause ofeaction against ‘the said Appellants ; considering also 
that no subrogation of the Respondents in the rights of the said - 
Fabrique in what respects the damage in question in this cause, 
was alleged or proved in the Court below, by or on the part of 
the said Respondents as supposed by the Judgment of the Court 
below ; and considering, therefore, that the action of the said 
Respondents in the Court below, was not maintainable by the 
Respondents, either in their own supposed right as insurers as 
aforesaid, or in a derivative right supposed to be conveyed to 
them by or through the party injured ; and considering lastly 
that no legal cause of action hath been established or proved by 
or on the part of the said ‘Respondents against the said Appel- 
‘fants in the Court below :—It is by the said Court now here 
adjudged, that the said Judgment of the Court below in this 


o e 
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Cause appealed from, be and the same is hereby reversed, 
annulled and made void ; and the said Court now here pro- 
ceeding to render such Judgment in the premises as by the Court 
below ought to have been rendered ; it is by the, said. Court now 
here further adjudged that the said action of the said Quebec Fire 
lusurance Company, the Respondents, Plaintiffs in the Court 
below, be and the same is hereby dismissed, with costs, etc. 


The Plaintiffs, Respondents in the above Appeal, feeling 
themselves in their turn aggrieved, appealed the Case to Her 
Majesty in Her Privy Council, and it was argued at great 
length befure the Judicial Committee of that body, on the 4th 
-and 5th of February 1851. The Case remained en délibéré 
until the 22nd, when Mr. Baron Paske delivered their Lord- 
ships” opinion as follows : 


This Case comes on before us on an Appeal from the 
Judgment of the Court of Appeals in Lower Canada, reversing 
a Judgment of the Court of Queen’s Bench, at Montreal. 

‘* Their Lordships regret much that they have not been 
furnished with a detailed statement of the reasons which induced 
the Court of Appeals to pronounce their Judgment; such a 
statement would have been of the greatest assistance to them. 
They have now to form their opinion in this Case with no other 
aid than that which they derive from the reasons assigned on 
the face of the Judgment itself, together with the ‘arguments 
contained in the elaborate factum of the Appellants, prepared 
by their Counsel in the Court of Appeals, and the yarious 
authorities with which they have been amply supplied by the 
industry of the Gentlemen who so ably argued the Case before 
their Lordships a few days ago. After the best consideration 
they have been able to bestow, their Lordships are of opinion 
that they ought to advise Her -Majesty to reverse the Judgment 
of the Court of Appeals, and affirm that of the Court of Queen’s 
Bench. ” 

(His Lordship here stated the cause of Action as set forth in 


the Appellants declaration, the pleas thereto, and the respective 
Judgments of the Courts below, and then proceeded) : 
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“ On the argument before us, it was contended that the 
Judgment of the Court of Queen’s Bench was right ; first, on the 
merits, because the weight of evidence was in favor of the 
Plaintiffs, that the negligence of the Defendant St.-Louis, for 
whom the other Defendant or owner was responsible, caused the 
destruction of the, church by fire ; secondly, that the Plaintiffs 
had a just title to sue for that loss ; and thirdly, that the decla- 
ration was sufficient in point of form. 


‘In the course of the argument, their Lordships intimated . 
their opinion that the Judgment of the Court below (that is, the 
Judgment of the Court-of Queen’s Bench) was satisfactory to 
them npon the merits. Though it was made one of the grounds of, 
Appeal to the Superior Court, that the case was not proved 
against the Defendants, that Court does not appear to have 
pronounced a different opinion ; nor do we think that we ought 
to do so. There is very strong evidence that the sparks pro- 
ceeding from the funnel of the steamboat set fire to the hangar 
of Madame Weilbrenner, and though there is some doubt whether 
that took place after the steamboat was moored at the quai, as 
alleged: inf the declaration, we think that averment was not 
material to be proved and might be rejected ; and the fire is satis- 
factorily shown to have been communicated by the sparks from 
steamboat at some time. There is no question that if the fire 
so originated, the Defendants were responsible ; for it is clear 
that there was no grille on the top of the funnel, and that 
measure of precaution ought certainly to have been taken, if the 
light and combustible wood which is described in the evidence, 
avas used for fuel on board the boat. If then the Fabrique had 
brought their action, they could, in our judgment, have reco- 
vered against the Defendants, The question is, whether the 
Plaintiffs can recover in their right and on a declaration framed 
as this is ? | 


‘€ The objections to their recovering as they appear in the 
Judgment of the Court of Appeals are these : first, that the 
declaration, as framed, imported a demand if the right of the 
Plaintiffs as assurers, in which character they have no right of 
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action ; secondly, that if it imported as assignees of the Fabrique, 
the title to sue in that character was not sufficiently alleged, nor 
did it appear to be made by. parties competent to convey ; and 
lastly, that no subrogation of the Plaintiffs was alleged or proved 
of the trial. = 


. In the opinion of their Lordships the declaration, though not 
drawn in a very correct form, is substantially good. It discloses 
a derivative title. in the Plaintiffs under the Fabrique, and claims 
against the Defendants a definite portion of the damages which 
the Fabrique was entiled to against them, and shows that those 
damages were sustained by the neglect of the Defendants. The 

Plaintiffs do not sue in their own right, and the allegation that 
they have sustained damages by reason of the neglect of the 
Defendants is surplusage and totally immaterial. The conclu- 
sion that.the non payment is to their damage is sufficient. The 
first reason for the reversal of the Judgment therefore fails. 


‘ The other objections are more important. If the title under 
which the Plaintiffs sue is to be considered merely as an assign- 
ment or cession-fransport to them, there are difficulties in the 
way of the Plaintiffs’ recovery, which cannot be sfrmounted. 
The Curé and Marguillier together could not by the French 
Law convey. 


‘ The consent of the bureau would be necessary ; and a title 
derived under the Curé and one Marguillier would be clearly 
bad, if indeed the Plaintiffs in their corporate character had a 
power to acquire such a description of right. 


“ But the Plaintiffs do not so shape their claim, either on the 
face of the declaration or in proof. They insist that they have 
a right to be subrogated, that they were duly subrogated, and 
that an act of subrogation by one who had a power to give a 
discharge would be valid, though an assignment by him weuld 
not ; and that although subrogated as to part, only of the damages 
in question, they have a right to recover that part in the present 
action. 

“ We are of opinion that the Plaintiis are right fn all these 
propositions. The learned Counsel for the Plaintiffs admit that 
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they did not fall within the description of persons who are sub- 
rogated by operation of Law, without requisition to, or con- 
vention with, the creditors, nor strictly to the class of co-obligors, 
or sureties, to whom Pothier, Coutume d’ Orléans, tit. 20, sect. 
5, p. 846, p. 759 of 4° edit. of 1780, n° 75, ascribes the right 
of requiring the creditor, when they pay the debt for which they 
are jointly bound or responsible to: him, either to subrogate or 
discharge them. ’ 


‘6 But the learned Counsel contended that an assurer by a 
Policy against either maritime or terrestrial risks, is clearly 
- within the equity of the rule, and has a similar right to require 
a subrogation at the time of the payment of the loss. The autho- 
rities cited in support of that position seem to us to establish that 
the assurers have that right. They are: Alauzet, on Assu- 
rance, p. 384, sect. 477 ; Pardessus, Droit Commercial, n° 595. 
(Sth edit. of 1841, p. 611 ef seq.) ; Quesnault, p. 248 ; Toul- 
lier, tit. 4, sec. 175. And I may also add Emerigon, 329, in 
the english translation of 1850, ch. 12, sect. 14, 336 ; Pothier, 
on Assurance, p. 248 (or p. 62, 49 edit. of 1781, n° 161, in 
fine), who lays it down, that in the case of a general assurage, 
the assurer, after having mdemnified the assured against the 
losses sustamed for the common benefit, ought to be subrogated 
to the rights of the assured, to the contribution which in sûch 
case must be made. 


‘€ These authorities are so consistent with justice, and founded 
upon so equitable a principle, that we have no difficulty in 
adopting them, and we do not think that any of these are shown 
to have been derived, as was suggested in argument, from the 
Code Napoléon, which is not in force in Canada. 


‘ Assuming then that it is the old Law of France, that an 
assurer may upon payment require to be subrogated, two objec- 
téons romain to be answered. 


& First, it is said that the acte upon which the Plaintiffs rely 
was net à subrogation, but was in form a cessi 
| a2 ’ 
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gud could not operate as a subrogation ; and secondly, if it was, 
that it was not made soon enough, because the.. Plaintiffs had 
already paid-the amount of the loss absolutely, and so the debt 
was extinguished, after which a subrogation came too late and 
was void. | 


“ The first of these objections is answered and we think satis- 
factorily by the authority of Toullier, vol. 7, tit. $, art. 117 
et 118, from which last article it appears that if the transaction 
be a subrogation, it is immaterial whether the creditor uses the 
term subrogation or cession in the instrument itself. 


To the second objection, there is a twofold answer. First, 
that the payment of the amount of the loss in thie case, by virtue 
of the contract of indemnity, is not such a payment as extin- 
guishes the debt, as it does in the case of a surety paying the 
* debt of his principal, and therefore, there might be a subrogation 
afterwards ; secondly, that the payment did not in fact take 
place before the instrument of subrogation or transfer was exe- 
cuted. oo 


“ We must give credit to the notarial act of the 4th of August 
1843, as stating the truth in the absence of evidence to the con- 
trary, that the draft at 60 days, drawn on the 19th July 1843 
by the Assurance Company, on the Quebec Bank, was handed 
over, in presence of the Notary, to the Curé ef Marguillier en 
charge, who executed the deed, and consequently the transfer 
took place contemporaneously with the payment. There was 
no evidence to the contrary, as the supposed payment of the loss 
on the 19th July, by the draft of that date, was not regularly 
proved ; for on the further examination of the witness Samuel 
Wright, who was adduced to prove that fact, he knew it only 
because jt was placed to the debit of the Plaintiffs with the 
Quebec Bank. 


“ The next remaining objection is, that the Curé and one 
Marguillier alone, could not make a valid subrogation. That 
they could not cede or assign, by way of sale, any of the rights 
of the church, is beyond dispute. The Curé and all the Mer 
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guilliere must joif and have the consent of the bureau to effect 
a valid transfer of that nature, the principle of the Law requiring 
-their sanction for the preservation. of the property of the church. 
Bat that the Marguillier en charge may give a legal discharge 
for a debt due to the Fabrique actually paid, may be collected 
from Jousse, on the duties of Marguilliers, p. 157, and if the 
money cannot be received except under the equitable obligation 
of subtogating the assurers (as we have shewn that it cannot), 
we think it follows that there must be incidentally a power in 
one authorised to receive, to execute, on the request of the Com- 
pany, the proper instrument of subrogation. 


‘6 One point alone remains to be disposed of, namely : whether 
the Plaintiffs, who sue as being subrogated to a part of the claim 
for damages, namely so much as they were bound to pay and 
paid on the Policy, can sue without joining the Fabrique as 
Go-Plaintiffs ? ? 


‘© It seems to be reasonable that the Defendants, the quasi 
debtors, should not be liable to a double action by reason of the 
adoption of the equitable proposition, that the assurers have a 
right to be subrogated. The Defendants, therefore, must have a 
remedy to prevent that injustice ; in Toullier, Droit Civil, tit. 
8, art. 120, it is said that the debtor has a right to require all to 
.be united. But it appears to us to be clear that this defense is 
not available under either the plea of not guilty, or the denial of 
the truth of all matters alleged. 


‘ Therefore, our opinion is that we must advise Her Majesty 
to reverse the Judgment of the Court of Appeals, and to affim 
that of the Court of Queen’s Bench.” 


The foregoing opinion was afterwards, on the 7th of March 
1851, formally confirmed by Her Majesty, in Her Privy 
Council, ordering “ that the said Judgment of the said Court of 
‘€ Appeals for Lower-Canada, of the 10th of March 1848, be 
‘© and the same is hereby reversed ; and that the Judgment of 
‘ the said Court of Queen’s Bench for the District of Montreal, 
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of the 26th of January 1846, be affirmed and carried into 
‘6 execution, etc. 


F. Gairrin, for the Q. F. “Company, fu the Court of Q:B | 


CanriEe AND CaRTIER, for A. St.- of Montreal, and in 
9 
Bucnanay, Q. C., for.J: Molson, Appeal. 


Martin, Peacock anp Parcs Woop, for the | 

AppeHants, In the Privy 
Turner, Bowyer anp Huon Hitz, for { Council. 

Molson and St.-Louis, | 


Nors.—]Interest is an objection |  Norz.—L'intérêt est un repro- 
to the credibility and not to the | che contre la crédibilité et non 
competency of the witness. contre la compétence d’un témoin. 

Members of a Fabrique or Cor- Les membres d’une Fabrique 
poration of a Parish are competent | ou Corporation de Paroisse sont 
witnesses in suite in which the | témoins compétents dans les pour- 
Fabrique are a party or are inte- | euites où la Fabrique est partie ou 
rested. intéressée. 





In the Course of the Enguéte taken in the foregoing case of 
the Quebec Fire Assurance Company vs. St.-Louis and Molson, 
the Defendants made two motions for the maintenance of their 
objections : 1° to the examination of five of the Plaintiffs’ wit- 
nesses, on. the ground of interest, the witnesses having been 
sufferers from the fire, and being, therefore, supposed to have a 
right of action against the Defendants for the loss and damage ; 
and 29 to the examination of Messire Pepin, the Curé, and 
Mr. Louis Favreau, the Marguillier en charge, or the ground 

of their being members of the Fabrique or Corporation of the 
Parish of Boucherville, in whose rights the Plaintiffs are sueing, 
and therefore not only reprochables, but incompétents. 


" In support of the first motion, the Defendants’ Counsel cited : 


Ord. de 1667, tit. 23, art 1 et 11; Salé, t. 1, p. 2396; 1 
Bornier, p. 201 ; Pothier. Proc. Civ., p. 67; Rodier ; 3 Carré, 
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p. 11, n® 1101; 1 Pigeau, Proc. Civ., Ferrière, Dict. de 
Droit, verbo Témoin ; Pothier, Obligations, n° 825, 827 ; 
2 Dalloz, verbo Exception, p. 491. 


In resisting this motion, the Plaintiffs’ Counsel cited : 


1 Bornier (edit. 1729), p. 212 ef seq., on tit. 23, art. 1 of 
Ord. 1667; 1 Domat, Lois Civiles, tit. 6, sec. 5, § 3 ; Ser- 
pitlon, pp. 814, $20, 388, 390, 415; 9 Toullier, pp. 410, 416, 
429, 480, 448, 444, 488, 497; Pothier, Proc. Civ., ch. 8S, 
§ 4, pp. 65, 66, 67; Ibid., Obligations, n° 825, 828 ; Peake’s 
Evidence, s. 3, pp. 141, 145; 1 Phillips’ Evidence, ch. 5, s. 1, 
pp. 42, 43, 45, 50, 51, 52; 2 Starkie’s Evidence, part 4, p. 
744 et seq. ; Roscoe, on Evidence, p. 81; Buller’s N. P., p. 
290.; Espinasse’s N. P., p. 703 to 716 ; Evans’ Pothier, 
Oblig. . vol. 2, app. 16, s. 12, p. 801 ef seg. ; Smith’s Leading 
Cases (Cause of Bent vs. Baker), vol. 2, p. 39 ef seg., and pp. 
50, 51; Stat. Imp. Parlt., 6 and 7. Vict., ch. 85. ; 

‘On the 30th May 1844, the Court (RozLanD, Garg, and 
Day, Justices,) decided ‘ qu’elles (les dépositions) demeurent 
. § gujettes au reproche, dont la Cour jugera après avoir entendu 
‘6 les parties au mérite de la deinande. ” 

In support of the second motion, the Defendants? Counsel cited : 

Pothier, Obligations, n° 406 ; Jousse, p. 380 ; Serpillon, p- 
415 ; Rodier, p. 364 ; Merlin, Répertoire, verbo Témoin judi- 
ciaire, 8. 1, art. $. 

Upon shewing cause against this rule, the Plaintifis’ Counsel 
Cited : 

Serpillon, pp. 388, 415, 419; Guyot, Répert. de Jur., verbo 
Témoin, p. 65, 1 col. ; Recueil de Jurisp., p. 68, n° 8; Re- 
cueil de Consultations, par de Cormis, tom. 2, ch. 29, p. 971 
et seq., p. 974 ef seq. ; Angell and Ames, on Corporations, p. 
516 (Boston edit. 1843). 

On the 20th September 1844, the Court (Routanp, GaLz, 
and Day, Justices,) overruled the objection, with costs. 

Neither of the above questions were raised by the Defendants’ 
Counsel on the Appeals. 
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COUR SUPERIEURE.—QUEBEC. 


Présents : Bowen, Juge-en-Chef, et Merebitn, Juge. 


de et 


N9 224 Ç Darcne er autre, Demdrs., vs. Dusuc, Défdr., 
1851. ÇDusuc,. . ........... ooo eo © Oppt. 





Jugé, que si une action est réglée |  Held, that if an action be settled : 
pour le principal, à la condition | ax to the principal only, upon con- 
que le Défendeur paiera les frais, | ition that the Defendant shall 
telle action peut être rapportée | jy the costs, such action may be 
en Cour et continuée pour les frais | :«turned into Court and proceeded 
seulement, si tels frais ne sont pas | with for the costs only, if such 
payés. costs are not paid. 





° | Jugement rendu le 28 avril 1851. 





Dans cette cause, les Demandeurs avaient réglé avec le 
Défendeur quant au principal, à la condition qu’il paierait les 
frais, et avaient promis de ne point rapporter l’action en Cour. 
Aucun délai n’avait été fixé pour le paiement de ces frais. Le 
Défendeur négligea de les payer, et les Demandeurs entrèrent 
leur cause et procédérent ex parte à Jugement contre-lui pour les 
frais seulement. Les Demandeurs ayant fait émaner une .exé- 
cution pour ces frais, le Défendeur s’opposa à la Saisie par une 
Opposition afin d’annuler, alléguant que l’action originaire avait 
été réglée, qu’il avait payé le principal et promis de solder les 
frais, que néanmoins, les Demandeurs avaient entré leur action à 
son insu, et obtenü Jugement par surprise; que lui, le dit Défen- : 
deur, avait toujours été prêt, était encore prêt, et offrait de payer 
les frais encourus avant l’entrée de l’action : il concluait à ce que 
la Saisie fut déclarée nulle. Les Demandeurs contestèrent cette 
Opposition ; sur cette contestation a été rendu le Jugement qui 
suit : | 


La Cour, etc. ; considérant que le consentement donné par 
les Demandeurs de ne pas entrer leur action était conditionnel, 
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savoir : que le Défendeur paierait les frais dus au Demandeur, 
et qu’aucun délai n’a été accordé pour le paiement de ces frais ; 
considérant que le Défendeur a négligé de payer les frais avant 
Pentrée en Cour ; et considérant que sous ces circonstances les 
Demandeurs avaient droit d’entrer leur action,—déboute l’Oppo- 
sition afin d'annuler, avec.dépens (1). 


' Macçuree, pour lés Demandeurs. 
Dvvat, pour l’Opposant. 
_PærRauLT, substitué à Duval. 


COUR SUPERIEURE.—QUEBEC. 


‘Présents : Bowen, Juge-en-Chef, Bacquer, et MeReEpirH, 
Juges. 


N° 1799 ( Marrin,..... ee ee eee . . . Demandeur, 
de | vs. 
1851. À Coté, ................ Défendeur, 





Sugé, qu’un cessionnaire peut |! Held, that an assignee can bring 
intenter son action, avant d’avoir his action, without notifying his deed 
fait signifier son transport, et que | of assignment to the debtor, and 
Passignafion équivaut a une signi- | that the service of process in such 
fication de transport. case is equivalent to notification. 





Jugement rendu le 28 avril 1851. 





Le Demandeur, en sa qualité de cessionnaire d’une créance 
due par le Défendeur, l’avait poursuivi sur son transport, avant 
de le lui avoir fait signifier. 


A cette action, le Défendeur opposa une défense en droit, 
alléguant le défaut de signification du transport, et que lors de 
Vinstitution de l’action, le Demandeur n’était point saisi de la 


(1) Décision analogue :—Dubord vs. Labranche, n° 304 de 1847. —Iuge- 
ment rendu le 21 juillet 1847, Sir James Stuart dissentiente. 
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créance, ce qui, suivant lui, ne pouvait avoir lieu qu'après 
signification du transport, et que, par conséquent, il n’était pas 
fondé en titre pour poursuivre. Le Demandeur répliqua à 
cette défensé, que Passignation en justice suffisait et tenait lieu 
de notification, et que si le Défendeur voulait alors payer, il 
pouvait se libérer, sans payer de frais. Il alléguait en sa faveur 
une Jurisprudence constante et uniforme, favorable à sa pré- 
tention. 


Le président de la Cour, en déboutant Ia défense en droit, 
s’appuya sur la Jurisprudence, et l’opinion de Laurière, en son 
Commentaire sur l’art. 108 de la Coutume de Paris. 


Menéprrx, Juge, observa qu’il aurait hésité à concourir dans 
ce Jugement, s’il n’avait trouvé une Jurisprudence analogue 
établie dans le District de Québec et dans celui de Montréal. 
Les autorités citées par le savant Conseil du Défendeur ten- 
dajent certainement à établir qu’une notification était néces- 
saire (1). Mais, nonobstant ces autorités, il ne se croyait pas 
autorisé à renverser une Jurisprudence raisonnable si bien éta- 
blie—Jurisprudence qui, tout en exonérant le créancier d’une 
dépense inutile, n’assujétissait le débiteur à aucune injustice. 


La défense en droit est déboutée avec dépens, comme suit : 


_ After mature deliberation upon the issues raised and perfected 
upon the défense aw fonds en droit in this cause filed ; consi- 
dering that the Plaintiff was not bound in Law to notify the 
Defendant, before the institution of the present action, of the 
making of the deed of transfer mentioned in the Plaintiff’s decla~ 
ration in this cause filed, as is contended by the said Defendant 
in his said défense au fonds en droit :—It is adjudged, etc., 
that the said défense au fonds en droit be, and the same is 
hereby dismissed, with costs. 


’ Bosst, pour le Demandeur. 
Pearavuta, pour le Défendeur. 





(1) 17 Toullier et Duvergier, n° 180, 184, 204 ; Pocquet de Livonnière, 
liv. B, dea Cessions et Transport, p. 454 ; Ferrière, sur Part. 108 de ln 
out. de Paris. 
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SUPERIOR COURT.—QUEBEC. 
¢ 


_ Before Bowen, Chief-Justice, Duvat, and’ Merepirn, 


Justices. 
Meat & au., Pliffs., vs. Firzceraup, Defdl., 
of MONAGHAN, .............. Adjudicat., 
1850. | and 
CHARLTON,. ..........,. .... Intervent. 





The Court will not order the 
_ resale of an immoveuble property 

at the folle enchère of the Adju- 
dicataire, pending the proceedings 
on an intervention by a third party 
to have-the adjudication declared 
null and void; nor will it allow a 
Contrainte par corps to issue 
against the Adjudicataire for the 
non-payment of the purchase mo- 
uey, pending such proceedings. 


La Cour ne permettra pas la 
revente d’un immeuble à la folle 
enchère d’un Adjudicataire, du- 
rant la litispendance d’une inter- 
vention, au moyen de laquelle un 
tiers demande que le décret soit 
annulé ; et sous les mêmes cir- 
constances, elle n’accordera point 
la Contrainte par corps pour défaut 
de paiement du prix d’acquirition. 





Judgment rendered the 5th May 1851. 





By virtue of a Writ of Fieri Facias de terris issued out of 


the Leeds Circuit Court, on the 8th March 1850, at the instance 
of the Plaintiffs, the Sheriff of the District of Quebec seized, as 
of and belonging to the Defendant, certain lands and tenements 
which in the advertisement thereof by him made, were stated 
to be situate in the seigniory of Beaurivage, in the parish of 
St. Giles, and announced the same for sale at the church door 
of the Parish of St. Sylvestre, on the 30th July 1850. 


On the last mentioned day, the Sheriff adjudged these lands 
and tenements to Monaghan for the sum of £30 currency ; and 
the Writ of execution was filed in the Prothonotary’s Office at 
* Quebec, on the 6th August following, with the Sheriff's return 

H 2 
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that the, Adjudicataire bad neglected to*pay that amount into 
his hands. 


On the 4th September 1850, Charlton ‘filed an Intervention, 
alleging, among other things, that, under color of the said Writ’ of 
execution, the Sheriff had tortiously, illegally and unjustly seized 
and taken.in execution as belonging to the Defendant, certain 
lands and tenements which were described in his advertisement 
and were the same as those adjudged. to Monaghan ; that no such 
immoveable property as that described in the said advertisement 
existed at the time of the pretended seizure, or of the sale thereof; 
that the said lands and tenements were, on the contrary, situate 
in the Parish of St. Sylvestre ; and that the description thereof 
given by the Sheriff, was erroneous and incorrect ; that the said 
lands and tenements were not, at the time of the pretended sei- 
zure and sale thereof, and for a long time previously thereto, had 
not been the property of. the Defendant, nor were in his posses- 
sion, but on the contrary, were the property of him, the 
Intervenant (Charlton), and that at the time aforesaid, he, 
Charlton, was seized of the same as the true and lawful owner 
thereof, having acquired the same from James Fitzgerald and 
wife, by deed of sale executed before Notaries, on the 18th 
November 1843, for the considerations in the said deed men- 
tioned, which deed had been registered on the 28th november 
1844 ; in which deed, the said lands and tenements were diffe- 
rently described from the designation thereof given by the said 
Sheriff; and were in fact situate in the Parish of St. Sylvestre. 
Delivery and tradition were also alleged. 


The Intervention further alleged that in consequence of the 
discrepancy that existed between the Sheriff’s description of the 
property seized, and that belonging to the Intervenant, and of 
the erroneous description given by the Sheriff, the Intervenant 
was unable to discover, could not, and did not know that by 
virtue of the Sheriff's advertisement, it was intended to sell the 
property of him, the Intervenant, situate in the Parish of St. 
Sylvestre ; and that in consequence thereof, he could not file, 
within the delay prescribed by Law, his Opposition afin d’an- 
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waler to the sale thereof; that the Intervenant had since disvo- 
vered that by virtue of the Sheriff’s said proceedings, his pre- 
perty had been sold to Monaghan. 


The Intervention concluded by praying that the seizing and 
taking in execution of the: said lands and tenements, of and 
belonging to the Intervenant, and thé sale thereof made by the 
Sheriff, should be declared tortious, null, and void ; and the sale 
thereof set aside and annulled ; and the said lands and tenements 
restored and delivered up to the Intervenant, “with the rents, 
issues and profits thereof since the illegal seizure of the same. 


The case remained in this position until the 21st April 1851, 
when the Plaintiffs obtained a Rule against the Adjudicatatre 
to shew cause why the Sheriff should not proceed de novo to ° 
the sale of the said lands and tenements, at his folle enchere ; 
and a second Rule to shew cause why he, the Adjudicataire, 
should not be imprisoned until he should have paid the amount 
of the adjudication to him made of the said lands and tenements. 


The Adjudicataire in shewing cause, contended that he was 
not bound to pay the price of the sale, until the Interven- 
' tion filed by Charlton had been disposed of ; that by it the Plein- 
tiffs’ right to seize the property was denied, and the act of 
seizure “characterised as tortious and illegal ; that he, the Adju- 
dicataire had never been put in possession of the property, and 
that were he to pay the amount claimed, the Plaintiffs would 
obtain money’ from him without being able to procure for him 
a.valid title, or legal possession ; and that in the event of the 
Intervention being maintained, the property would still remain 
in Charlton’s possession, and the Adjudicataire would have 
been deprived of his money and the interest thereof, as well as 
of the lands in question ; and this, through the fault of the Plain- 
tiffs themselves, who were bound to contest or admit the facts 
alleged in the Intervention, and obtain a decision on the points 
therein raised, before they could compel him to pay any sum 
whatever. 


The Plajntiffs argued that they were not bound to. wait till the 
Intervention was disposed of ; and stated that the discrepancy 
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alleged could not be substantiated by proof.—Judgment the Sth 
May, as follows : 


After mature deliberation being had, upon the Rule for a 
folle enchère against John Monaghan ; the Court seeing the 
Intervention of Richard Charlton, praying, for the causes therein 
‘stated and set forth, that the sale made to the Adjudicataire by 
the Sheriff be declared null and void, which Intervention is still 
pending and undetermined—doth discharge the said Rule, with 
costs. 


A similar Judgment was rendered, on the same day, on the 
Rule for the Contrainte par corps. 


PenrLann, for Plaintiffs. 
Pore, for the Adjudicataire. 





SUPERIOR COURT.—MONTREAL. 


Before Smitn, VANFELSON, and MonpeExet, Justices. 


N° 2362 ( Jesse JoserH,........ 1... Plaintiff, 
of vs. 
1851. € Cuarzes M. DexistE AND ax.,. . . Defendants. 


ed 
o é 


Held, that under the 14th clause | Jugé, que sous la 14e sec. de 
of the promissory note act, 12th | la 12e Vic., chap. 22, relative 
Vic., chap. 22nd, the omission to | aux billets promissoires, l’omission 
state in a notarial protest that | d’énoncer dans un protêt notarié, 
it was made in the afternoon of | que tel protét a été fait dans 
the day of protest is fatal, and that | l’après-midi du jour de sa signi- 
the endorser is discharged. | fication, est fatale, et que l’endos- 

seur de tel billet est libéré. 


Judgment 16th April 1851. 


This was an action against the maker and endorser of a pro- 
missory note, for £60, protested. The Plaintiff proceeded ex 
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parte against Delisle, the maker ; the other Defendant, Ross, 
the endorser, appeared, and pleaded that the note was not exe- 
cuted and delivered, and endorsed as alleged in the Plaintifi’s 
declaration ; that no demand of payment had been made within 
the period prescribed by law, and that it did not appear that the 
said note was legally protested ; also that no notice of non 
payment and protest had been sent to the said endorser. The 
Plaintiff replied generally. 


As against Ross, the endorser, the Plaintiff relied on protest 
and proof of endorsement : it was admitted that notice of pro- 
test had been given within the time prescribed by Law after the 
protest was made. The protest and notice were as follows : 


‘ On this 20th day of September 1850, I, Etienne Guy, 
‘© Notary Public for Lower Canada, dwelling at Montreal, in 
‘€ Lower Canada, at the request of David Davidson, Esquire, 
“ did exhibit the original promissory note, whereof a true copy 
** is above written, unto Charles M. Delisle, the promissor, at 
the City Bank, in Montreal, being the particular place where 
the said note is payable, and there speaking to one of the 
Clerks thereof, did demand payment of the said note, unto 
“ which demand he answered: ‘* No funds ; ” Wherefore, I, 
the said Notary, at the request aforesaid, have protested, ‘and 
$€ by these presents do protest against the promissor and endor- 
‘ sers of the said note, and all other parties thereto, or therein 
‘ concerned for all costs, damages, and interests present and to 
“€ come, for want of payment of the said note. All which I 
‘© attest under my signature. 


“ E. Gor, Not. Pub.” 
(Protested in duplicate. ) 


Mowraxat, 20th September 1850. 
To Tuomas Ress, Esq., endorser, at Toronto. 
Siz, 


“ Mr. Charles M. Delisle’s promissory note for sixty pounds 
currency, dated at Montreal aforesaid, the 17th June 1850, 
payable three months afte? date, to the order of yourself and 
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endorsed by you, was this day, at the request of David Dévid. 
son, Esq., of the City 0 of Montreal, duly protested by me for 


non-payment. ” 
‘ E. Guy, Not. Pub. ” 


At the hearing on the merits, the Counsel for Ross contended 
that there was no proof of legal presentment and protest, and 
cited the 14th clause of the promissory note act, 12th Vict., ch. 
220d, which enacts: ‘ That if at the expiration of the foreno 
‘© of the last day of grace, any bill or note shall be unpaid, Rs 
‘ holder thereof may cause the same to be duly presented for 
‘ payment, and in default thereof to be protested for non-pay- 
‘ ment : provided always, that no presentment and protest for 
‘ non-payment of any bill or-nete shall be sufficient to charge 
‘ the parties liable on such bill or note, unless such present- 
‘ ment and protest be made in the afternoon of the last day of 
“ grace ; and further provided always that the liability of such 
“ acceptor or maker towards the holder, shall continue in full 
‘e force and effect, although the liability of the other parties may 
‘* be discharged from the want or illegality of protest or of notice 
‘ of protest.’? That there was nothing in this case to show a 
presentment and protest on the afternoon of the last day of 
grace ; that the mete mentioning of the day, without stating the 
precise time was not sufficient, inasmuch as it might have been 
in the forenoon ; that the words of the Statute were absolute on 
this point, and that the endorser must be discharged for want of 
_ legal protest. 

David, contra, argued that the form provided by the Legie 
lature had been strictly followed, and that inasmuch as the notice 
of the Notary-to the endorser was that the note had. beef duly 
protested, the Court would not be justified, in the, absence of 
any proof by the endorser, in coming to the conclusion, that the 
presentment and protest were made in the forenoon. 


The Court, by its Judgment, declared that Ross, the endorser, 
must be discharged from his liability for the want of a protest 
duly made. This protest does not show whether it was made 
in the forerioon or afternoon as required by the 14th section of 
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18th Vict., chap. 22nd, and the objection is fatal. The note 
did not become due till noon, and therefore no protest could be 


made until the afternoon. 


Action maintained against Delisle, and dismissed, as to Ross, 


with costs. 


Davin, for Plaintiff. 


/ 


Macrar AND Woop, for Ross. 





SUPERIOR COURT. — MONTREAL. 


Before Day, Surry, and VANFELSON. 


of 
1851. 


N° 2382 Juan Crepagsa & AL. . .. 


Ozrvier PeLoquix, 


VS. 


Held, that by the 12th. Vict., 
chap. 41st, the formalities requi- 
red by the English Law in matters 
velating to the protection and regu- 
lation of corporate rights, and to 
Writs of prerogative, have been 
done away with ; also, that parties 
styling themeelves ‘ Cifoyens no- 

without taking the quality 
of Fabriciens or Parotssiens, .can- 
not maintain an application to oust 
@ person who has usurped the 
office of Marguillier de l Œuvre 
et Fabrique. 


Jugé, que les formalités requises 
d’après les Lois anglaises en ma- 
tières ayant rapport à la protec- 
tion et à la régie des corps incor- 
porés, et aux Wrets appelés “ Pre- 
rogative Writs,”” ont été abolies 
par la 12e Vic., ch. 41; et aussi, 
que certaines personnes se quali- 
fiant Citoyens notables, sans pren- 
dre la qualité de Fabriciens ou 
Paroissiens, ne peuvent maintenir 
une application pour expulser un 
individu qui a usurpé l’office de 
marguillier de l’Œuvre et Fabrique. 


Judgment rendered 16th April 1851. 


This was an application in the nature of a Reguéte libellée, 
made by certain parties describing themselves as ‘ Ottoyens 
notables,” residing in the Parish of St.-Pierre de Sorel, in-the 
District of Montreal, against the Defendant as exercising the 
office of Marguillier de l Œuvre et Fabrique of the said Parish. 
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The petition set forth the usurpation of the office of Mar- 
guillier by the Defendant, and his illegal exercise of the same ; 
that the petitioners were all interested (tous inféressés) in the 
said office “en autant qu’ils sunt intéressés à l’administration 
“© des affaires de la dite charge de Marguillier de Œuvre et 
‘€ Fabrique de la dite Paroisse, et se considèrent lésés et inju- 
“ riés par cette usurpation et détention de la part du dit Olivier 
‘ Peloquin, et en conséquence sont bien fondés à se plaindre 
‘ et à se pourvoir comme ils le font par la présente requête 
‘€ libellée, ” and concluded for his expulsion, with costs and a 
-penalty of £100. 


The Defendant pleaded 1° an Exception à la forme, in 
which he alleged that the action, or Writ of Summons, and 
Requête libellée ot the Plaintiffs were “‘ illégalement et irrégu- 
lièrement émanées, ” inasmuch as neither the said Requéte, nor 
the accompanying affidavits, contained any formal and substan- 
tial allegations, or set forth any specific circumstances from which 
it might be inferred, in fact or in Law, that the Defendant had 
usurped the said office ; such special ‘enunciation of facts ‘and 
circumstances being absolutely required à peine de nullité, to 
constitute a Requéte libellée au désir de la Loi; 2° Défense 
au fonds en droit, embodying substantially the same reasons ; 
39 Exception péremptoire ; 49 Défense au fonds en fait. 


The Plaintiffs having replied and issue being joined, the 
parties were heard on the Exception à la forme. The Defen- 
dant’s Counsel contended that the act 12th Vict., ch. 41, in 
prescribing the practice to be observed on proceedings of this 
nature, made it imperative on the petitioners to show, on the 
face of their petition, the nature of their title, and of the intru- 
sion complained of, in order that the Court might see whether 
they were entitled to the specific remedy asked for: that it was 
not sufficiént for the Plaintiffs to say that there was an intrusion, 
but that the Court was to decide this from the specific facts 
alleged in the Requéte libellée ; that without this, the Court 
would be left in uncertainty as to the necessary proceedings to 
be adopted, and whether these proceedings ought to be by 
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Mondamus or Quo Warrento ; that the language of the 11th 
section of the act, which speaks of “ all cases in which a Writ 
. Of Mandamus will.be and may be legally issued in Engtand, ” 

confirmed this view of the case, and proved that there was no 
intention to abolish the rule observed in England, that the nature 
of the intrusion must be suggested in the Writ itself. 


Judgment 4th March dismissing the Exception, VanrgLson, 
Justice, observing that the Court must be governed by the 
Statute itself, which had swept away the rules applied in 
England in similar cases, in order to afford a sumary process 
for removing parties who had intruded themselves into a public 
office or franchise : all that it was necessary to do then was to 
look to the Reguéte libellée, to see if an intrusion had been 
alleged within the terms of the Statute. - In this case, the Court 
thought that there was, and that the Plaintiffs had sufficiently 
- complied with the first section of the act. 


The parties were afterwards heard on the Défense en droit, 
and on the 16th April, Vanrezson, Justice, gave Judgment, 
discharging the délibéré, on the ground that the interest exposed 
by the petitioners was not a legal interest. On looking at the 
Requéte, the Court saw that the parties applicant merely styled 
themselves’ “ Cifoyens notables ” of Sorel, without taking the 
quality of Fabriciens, or Paroissiens; which was necessary, 
The Court was of opinion that, in cases of this kind, the quelity 
of “ Citoyens notables ” was not recognised by Law : if it were 
otherwise, persons of a different religious denomination, not 
belonging to the Fabrique, might mix themselves up with others 
to bring actions against the Fabrique: This clearly could not 
be allowed ; to have this right, they must be Paroiesiens 
and of the same religious denominatien : the mere fact of resi- 
dence or being ‘‘ Cifoyens notables ” was not sufficient. The 
délibéré, therefore, would be discharged, to enable the parties 
to take such course as they might be advised. 


PELLETIER AND Papin, for Petitioners. 
Cartier AND CARTIER, for Defendant. 
12 
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SUPERIOR COURT.—MONTREAL. 


Before Day, ‘VANFELSON, and Monpmuier, Justices. 


N9 1942 Ç Anprew MaACFARLANE, . .,.... Plaintiff, 
of vs. 
1850. Tuomas PATTON, . . . .. .. oe . Defendant. 





Held, that when there is no; Jugé, que s’il n’y a pas men- 
express mention of novation in a | tion expresse dans un acte qu’il 
deed, the right of the creditor to | y a novation, le çréancier peut 
sue upon the original claim, if he | fonder son action sur la créance 
sees fit, remains. originaire, s’il le juge à propos. 





_ Judgment rendered 16th April 1851. 


Action of Assumpsit for £90 - 1 - 1, for the price and value 
of goods and merchandise sold and delivered. The indebtedness 
was alleged to be on the 17th May 1850. 


The Defendant pleaded: 1° That, by a certain deed executed 
by and between the Plaintiff and himself before Notaries, on the 
17th May 1850, he had acknowledged himself to be indebted to 
the Plaintiff in the sum of £80 currency, for the value of mer- 
chandise sold to him by the Plaintiff, which sum he bound him- 
self to pay, on demand, three months after the date of the said 
deed : and for the due and faithful payment thereof, charged and 
hypothecated certain immoveables and real estate belonging to 
him ; that he was not indebted to the Plaintiff in any. sum of 
money, or for any cause of action, or debt, other than that men- 
tioned in the said deed, and for which no action had been 
brought ; that the goods and merchandise, for which the present 
action was brought, were sold and delivered by the said Plaintiff 
to the said Defendant, on or before the 17th May 1860, and that 
the said deed or instrument in writing, acknowledging the said 
debt of £80, and giving a mortgage therefore, was granted by 
the said Defendant, to the said Plaintiff, in satisfaction and 
payment of the same, and that no goods or merchandise were 
purchased by, or sold and delivered to, the said Defendant by the 
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Plaiatiff, on or before, or after, the 17th May aforesaid, other 
than. those for which the said deed was made and‘ granted in 
payment ; by reason of’ which the claim and demand of the 
Plaintiff had been entirely and absolutely novated, extinguished, 
discharged and paid: wherefore, etc., etc. 


The Plaintiff replied specially that the said sum of £80 cur- 
rency, did not constitute the full amount of indebtedness of. the 
Defendant to the Plaintiff, on the I7th.May, when the deed 
referred to was executed, but on the contrary, the said sum of. 
£80 currency, formed part merely of the sum of £90 - 1 -’1 
mentioned in the Plaintiff’s declaration ; that the said deed was not 
executed, as falsely pretended, to novate, alter or extinguish the 
said debt of £90 - 1 - 1 currency, but was merely executed 
by way, and for the purpose, of giving the said Plaintiff colla- 
teral security for the due and faithful payment of the said debt, 
to the extent of the amount of £80 currency ; 2° Replication. 


The Plaintiff proved the sale and delivery of the goods sued 
for. The Defendant called no witnesses, but filed the deed 
referred to in his plea. 


- Sruart H., for Defendant :—The principle of the French 
Law is, that it is unnecessary that there should be any special 
expression of the will of the parties to produce novation : it is 
sufficient that such will should be plainly and indubitably appa- 
rent. In all cases, when additional obligations and securities 
are. taken without producing novation, they must be collateral, 
and cease, and be extinguished upon the payment of the original 
debt. In this case, the obligation mentioned in the plea was an 
independent, not a collateral obligation, having for its cause the 
purchase of merchandise, and entirely extinguished the exie- 
tence of any supposed open account. Indeed, it is scarcely pro- 
bable that any action upon an open account, would be instituted 
upon the day on which an obligation for the amount of such 
account had been consented and given : the written engagement 
superseding the verbal one (1). | 





(1) Toullier, vol. 7, n° 272 et seq. ; Poth., Olig., n® GAL +1 son, 
Tres 1 vol., ne 199 ; Merlin, Rép., verbe Novation ; Dénixert, rel, 
p. 463. 
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_ Denww, fr Plaintiff :—Novelion is not to be presumed, 
but must always be expressly declared. In this case, the deed 
was a mere collateral security, and could not operate as a noue. 
tion of the debt (1). 


The Court decided that without express mention of novation 
in the deed, the presumption was in favor of the creditor that no 
navgtion had taken place, and his right to sue upon the original: 





claim, if he saw fit, remained to him.— Judgment for the. 


Plaintiff. 


Bernuxe axp Dusxix, for Plaintiff. 
Nye axp Fiemriye, for Defendant. 





QUEEN’S BENCH, 
APPEAL SIDE. 


€ DISTRICT OF MONTREAL, | 


Before Sruarr, Chief-J ustice, Pane, and AYLWIN, | 
° Justices. 


1850. 


Kwapp & AL, ,,..,,... 


. . Appellanis, 


and 


Tue Banx or MonTRra, , . . . Respondents, 


Held that, 19 By the usage in| Jugé que, 19 Par l’usage en 


Canada and in the absence of legis- 
lative enactment, all bills of ex- 
change are allowed three days of 
grace after becoming due. 

2° To bind the endorsers, de- 
mand of payment ought to be made 
on the thi nd day of grace, with pro- 
test and notification. 

3° These formalities are to be 
observed even when the bill is 
made payable at the residence of 
the holder himself. 


Canada et en labsence de lois 
positives, toute lettre de change 
porte un délai de trois jours apsès 
son échéance. 

29 Pour lier les endosseurs, de- 
mande de payement doit en être 
faite Je troisième jour da grâce 
avec protêt et notification. 

3° Ces formalités doivent être 
observées même lorsque la lettre 
de change est payable chez le por- 
teur de la lettre. 


Judgment rendered 12th J uly 1850. 


This Appeal was from a Judgment rendered by the Court of 
Queen’s Bench for the District of Montreal, on the 28rd of 


(1) Merlin, Question de droit, verbo Tribunal de Commerce, vol. 8, 
pp. 598, 599; Massé, Droit Com., vol. 5, n° 285, 286 ; Pardessus, 
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April 1849, ia favor of the Respondents against the Appellants, 
eo-partners trading under the firin of “ Knapp & Noad,” and. 
Messrs. Thomas and Robinson Ruston, co-partners trading under 
the firm of “ T, & R. Ruston, ” 


The action was founded on an inland bill of exchange, drawn 
by T. & R. Ruston upon Messrs. P. Langlois & Son, of Quebec, 
for £986. 19. 5d. currency, dated at Montreal, the 12th of 
August 1847, payable thirty days after date, to the drawer’s 
own order, at the Bank of Montreal, in Montreal, duly accep- 
ted by P. Langlois & Son; and then indorsed by T. & R. 
Ruston to Knapp & Noad—by Knapp & Noad to one John E. 
Mills—and by John E. Mills to the Respondents, 


The first count of the declaration set out these facts in the 
ordinary form, and alleged that when the bill became due and 
payable, it was presented at the Bank of Montreal, and refused 
payment, and the acceptors had not, at the Bank, any monies 
or effects for the payment of the bill ; and that thereupon, to wit, 
. on the [5th of September 1847, the bill was protested for non- 
payment, and due notice of its dishonor was given to T. & R. 
Ruston, Knapp & Noad, and John E. Mills, respectively, on 
the same day. | ; 


A second count set out the same facts and allegations, with 
the additional averments, that from the making to the maturing 
of the bill, there were not, at the Bank of Montreal, where the 
bill was made payable, any monies or effects for the payment of 
the same ; and that on divers days after the protest and notice, 
and before the commencement of the suit, the drawers and indor- 
sers, jointly and severally, had promised payment to the holders ; 
to those two counts were added the usual “ money counts. ” 


To this action, T. & R. Ruston, the drawers, pleaded spe- 
cially that at the time the bill became due, it was not presented 
for payment, at the Bank of Montreal, as required by Law and 
the custom of merchants, and added a general Défense en fait 





Droit Com., vol. 1, n° 221; Dalloz Dict., verbo Novation ; Durentop 
vol. 12, n° 283 et seg. ; Toullier, vol. 7, n° 270 et seg. ; Pothier, Oblig., 
n° 593, 694; Domat, liv. 4, tit. 3, sec. 1, n° 2 and 3. , 
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Knapp & Noad, the endorsers, after calling in the drawers 
us their garants, contested the action by a Défense en fait and 
by-two Exceptions, in which they set up “ le défaut de présen- 
** tation et de protét de la lettre suivant les formalités requises, 
‘* -et dans le temps voulu et requis par la loi et la coutume et 
‘€ Pusage du commerce et des commerçants, tant dans la cité 
‘ de Montréal que dans toute l’étendue du Bas-Canada, les 
‘* dites coutumes et usage en pareille matière existant depuis 
‘€ un temps immémorial, ayant été constamment suivis et en 
‘* force aux époques mentionnées en la déclaration ; alléguant 
‘€ spécialement que la dite lettre de change, pour les obliger et 
‘ les lier comme endosseurs, aurait dû être présentée pour 
‘€ payement à la Banque de Montréal, où elle était payable, et 
‘€ demande de payement faite avant l’expiration du troisième 
‘ jour de grâce à compter de l’échéance, et avis donné, sui- 
 vant la loi, aux Défendeurs de telle présentation, demande 
et protét, ce qui n’a pas eu lieu ; conséquemment, que la 
“ lettre n’avait pas été dûment protestée, et que les Défendeurs 
‘# étaient devenus déchargés et déliés, de plein droit, de toute 
‘ obligation comme endosseurs de la dite lettre de change. ?’ 


The issues ard evidence having afterwards been completed, 
the parties were heard on the merits, and on the 28rd April 
1849, the Court composed of Rorzanp, Chief-Justice, Dax, 
and Smitn, Justices, pronounced Judgment (Roczan»p, Chief- 
Justice, dissenting therefrom). 


In rendering the Judgment, Day, Justice, after stating the 
_ pleadings, said :—The facts established are, that the bill was 
made, indorsed and accepted, as alleged ; that it was presented 
for payment at the Bank of Montreal, and protested on the 15th 
September, the day after the last day of grace, and notice of 
the dishonor was given, on the same day, to the Defendants, 
It is proved also, that there were not, at the time the bill 
became due, or at any other time, before or since, any funds in 
the Bank of Montreal, belonging to the drawers or acceptors, 
appropriated for the payment of the bill. On behalf of the Defen- 
dants, it was shown that by a custom of merchants established to 
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that effect, inland bills of exchange are invariably presented for 
payment, and protested on the third day of grace ; also; that at 
the time of the drawing and of the acceptance of the bill, P. 
Langlois and Son, the acceptors, were indebted to T. & R. 
Ruston, the drawers, in a sum of money exceeding the amount 
of the bill. 


The two principal questions which arise in this case are : 
19 whether a legal presentment and protest of the bill have 
been made ; and if not, 2° whether the want of funds, at the 
place where the bill was payable, is a sufficient excuse for such 
presentment and protest not having been made. 


Upon the first question, wnether any sufficient presentment 
and: protest have been made, it may be observed, that if this 
case were tried in England, there can be no doubt that the 
diligence of the Plaintiffs would be considered such as would 
entitle them to recover. In that country, notwithstanding the 
Statute of Anne, it is an established usage, received and sanc- 
tioned by the Couris, that an inland bill of exchange need not 
be protested, in order to hold the drawers and indorsers liable ; 
* all that is necessary, is notice of the dishonor. I must admit 
that, until the evidence in this case came under my attention, 
I had always an impression that this english usage was observed 
among our merchants here. Had it been so, I, for one, would 
have adopted it, as the rule for deciding the present case, and 
there would have been an end of it. But it appears that a 
wholly different custom prevails here, and to that I am disposed 
to yield the same observance, and to take it as the rule under 
which the Court ought to settle the rights of the parties, unless 
‘there be some positive Law, or established Jurisprudence of the 
Courts of France, of a nature to overrule it. 


The rule which obtained in France, is to be found in the 4th 
art. of the 5th tit. of the Ordonnance de Commerce of 17 63. 
It requires that all bills of exchange shall be protested Within 
ten days afte#they become due, and no distinction is made by 
that. Law, or the Jurisprudence based upon it, between inland 
aad foreign bills. The interpretation put by the Courts Upon 


256 


‘this article of the Ordonnance, undoubtedly was, that the 
protest should be on the last day of grace. On looking at the 
older writers, M. Savary’ among others, we find it stated that 
the Ordonnance, in this respect, established no new rule, bat 
merely declared that which had been long before received among 
merchants, and acted upon by the Courts. It is evideht thés, 
that the Law and Jurisprudence are not hostile, but, on the con- 
trary, are congenial in spirit to the usage proved ; the only 
difference between them, consisting in the number of the days 
of grace. In this respect, the english rule has been taken : 
indeed, the whole usage is founded upon that which obtains in 
England in relation, not to inland, but to foreign bills of 
exchange ; and this usage is also in perfect accordance with that 
observed in Lyons, where the days of grace, as with us, were 
three. Se 


Finding then, that the custom proved is co-incident with the 
old Law and Jurisprudence of France, we have no difficulty in 
aaying that the presentment and protest of the bill on the 15th 
September, the day after the ‘last day of grace, are not such a 
presentment and protest as will entitle the Plaintiffs to recover. 
under them. 


It now, therefore, becomes necessary to enter upon the exami- 
mation of the second question, viz: whether the want of funds 
at the place appointed for the payment of the bill, is a sufficient 
excuse for the Plaintiff's want of diligence, and in order to settle 
the rule upon this question, two points of inquiry present them- 
selves : 1° Is the drawer obliged to provide funds ig the hands 
of the acceptor, to retire a bill payable generally in order to 
avail himself of the holder’s laches? and 29 Where a bill is, im 
the body of it, made payable at a particular place, is it neces- 
sary that provision should be made at that place, in order to 
render the laches of the holder available to the drawer and indor- 
ser, when the acceptor is generally indebted to the drawér it a 
sufficient amount to cover the bill? If both these prepeuitions 
be affirmed, then the want of diligence on the par@of the Plain 
tiffs stands excused, and the Defendants are lidble : ff they’ De 
negatived, the Plamtiffy cannot retover. | 
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The first point of inquiry, viz : is the drawer obliged to pro- 
vide funds in the hands of the acc®ptor, to retire a bill payable 
generally, in order to avail himself of the holder’s laches ?— 
appears to me to be settled in the affirmative, beyond the possi. 
bility of controversy, by concurrent opinions and decisions of the 
highest authority, as well in France as in England, and the 
. United States ; and the doctrines there held correspond substan- 
tially with the rule which obtains in Scotland, whose Law is 
congenial, in many respects, with our own. 


Mr. Pothier, in his Traité du Contrat de Change, n° 157, 
lays down the general rule, as derived from, or rather, as 
declared by the Ordonnance de Commerce. He says: “ Pour 
‘ que le tireur et les endosseurs soient admis dans la fin de non- 
‘ recevoir contre la demande du propriétaire de la lettre, résul- 
‘ tant du défaut de protét ou de poursuites dans le temps 
de Ordonnance, il faut qu’ils justifient dans le temps qui 
‘ leur sera fixé par le Juge, que celui sur qui la lettre était 
‘ tirée, avait provision au temps auquel la lettre a dû être pro- : 
‘€ testée, ou leur était alors redevable du montant de la lettre. 
‘ C’est ce qui est décidé par l’Ordonnance de 1673, tit. 5, art. 
16, qui porte: ‘ Les tireurs et endosseurs des lettres seront 
‘ tenus de prouver (en cas de dénégation) que ceux sur qui 
‘ elles étaient tirées leur étaient redevables ou avaient provi- 
‘ sion au temps qu’elles ont dû être protestées, sinon ils seront 
‘ tenus de lés garantir.” And again: ‘ Cette décision a lieu, 
‘ soit que celui sur qui la lettre est tirée, ait acceptée ou non.” 


Rogue, in his Jurisprudence Consulaire, vol. 2, p. 8327, 
says: “ Quoique Ja lettre soit acceptée, et qu’on n’ait pas fait 
‘ Jes diligences à temps, il faut toujours que les endosseurs et 
“ tireurs prouvent que celui sur qui on a tiré devait, ou avait 
provision au temps qu’on a dû faire le protét.”? The same 
doctrine is to be found in the Parfait Négociant of Savary, 
vol. 1, p. 189 ; and Story, in his Treatise on Bills of Exchange,’ 
alluding to the Law in France, expresses himself, in the 
n° 368 of his work, in these words: * In France, under the 
“ old Law (as we have already seen), the rule was somewhat 


‘€ different from ours, as to the subject of the want of funds in 
K2 
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‘¢ the hands of the drawee. In respect to the drawer, it was 
“ necessary, in order to free him from the obligation to pay the 
“ bill, upon its being dishonored, either by non-acceptance, or 
by non-payment, although there were laches on the part of 
& the holder in making protest and giving notice to him, that 
‘ he should prove, that he had made due provision for the 
‘© payment of the bill, or that the drawee was indebted to him | 
to the amount, at the time when the bill ought to have been 
‘ protested, and notice thereof given to him. The same rule 
seems to have been applied to the indorsers, in the case of a 
* dishonor for non-acceptance. But Pothier was of opinion 
that the indorsers were not, or ought not to be held liable, 
“ where there had been an acceptance of the bill, even although 
‘© the drawee had no funds of the drawer in his hands.” 


There seems then no room for ‘doubt, that by the Law of 
France, as it stood under the old system, the obligation was 
imperative upon the drawer to provide funds, in the hands of 
. the acceptor, for the payment of the bill, if he would avail 
himsélf of the laches of the holder. 


’ The modern Law of France is not less clear upon the subject. 
Pardessus, in the 2nd vol. of his Droit Commercial, p. 204, 
n° $92 (4th edit. 1831), says : Lorsqu’une fois l’échéance de 
( la lettre est arrivée, le fait que l’accepteur avait reçu la pro- 
& vision devient d’une plus grande importance, puisque nous 
verrons, dans la suite, que le tireur peut opposer une 
‘© déchéance au porteur qui n’a pas fait les diligences requises, 
4 g’il lui prouve que la provision existait ; ” and again, p. 257 
et seg., n° 435 : “ Cette déchéance cesse néanmoins dans deux 
“ circonstances. La première, lorsque le tireur ne pronve pas, 
‘ en cas de dénégation, que la provision ait été faite. Le por- 
‘ teur conserve, dans ce cas, le droit d’agir contre lui. Il n’a 
‘ même rien à prouver ; il peut se borner à dénier l’existence 
“ de la provision. ” 


The English cases in which this rule has been either directly 
affirmed, or incidentally sanctioned, are numerous. The first 
was that of Bickerdike vs. Bollman, 1 T. R. 405 : the bill, in. 
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that case, had not been accepted, but the case of ‘Tindal and 
Brown, then cited by Mr Justice Buller, was one of an accepted 
Dill ; and no distinction seems to have been taken in England, 
io this respect, between accepted and unaccepted bills, In 
the case of Walwyn vs. Quintin, 1 B. and P. 652, which 
was an action by an indorsee on an unaccepted bill, against the 
drawer, without notice, the Court said: “ It has, however, 
‘¢ been resolved, in many vases, where the drawer has had no 
*¢ effects in the hands of the acceptor, that notice might be dis- 
“ pensed with.” S6, in ex parte Heath, Ch. C. 894, Lord Eldon 
said : ‘* According to the old rule, a bill of exchange purporting 
* on the face of it to be for value received, the implication of 
€ Law was, that the acceptor had effects ; then, they came to 
“6 this general doctrine, that it is not necessary for the holder to 
‘ give notice, if he can shew that the acceptor had no effects. ” . 


Mr. Bell, in his Commentaries on the Laws of Scotland, 
vol. 1, p. 337, states this rule with his usual clearness and pre- 
cision: “ Where one has drawn a bill on a person not in pos- 
session of funds to answer it, and pass it as a real bill, he 
“ cannot, as drawer, defend himself, on the plea of neglect of 
‘ protest or notice, against the holder’s claim of recourse, in 
‘© consequence of the person drawn upon refusing to accept. 
% This is settled Law in England and rules the case, not only 
of an unaccepted draft, but even of an accepted bill ; the 
“ difference between these cases, being that the acceptance is 
primé facie evidence of effects, which the holders must 
‘6 remove, whereas the onus probandi to shew effects seems to 
‘# be with the drawer, when acceptance has been refused.” In 
this passage is found the true distinction which exists between 
unaccepted and accepted bills, when there are no funds in the 
acceptor’s hands. In the former case, the presumption is against 
the drawer ; in the latter, it 1s in his favor, and the primd facie 
presumption, that funds have been provided, must be overcome 
by proof to the contrary, which it is incumbent on the holder to 
make. | 


_ Taking it for granted, that nothing more can be required to 
settle, in the affirmative, the proposition, that it is obligatory 
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on the drawer to provide funds in the hands of the acceptor, 
if he would avail himself of the holder’s laches, the rule, I appre- 
hend, will be found to apply also to indorsers. 


It-will be observed that the 16th art. of the 5th tit. of the 
Code de Commerce, already cited, places the drawer and indor- 
sers upon the same footing ; and Bornier, in his Commentary 
upon this article, vol. 3, p. 605, assigns as the reason of its 
provision, that the indorsement is a contract which binds the 
indorser to the same obligations upon the bill as the drawer is 
subject to. The passage extracted from Rogue, and that from 
Story, on bills, go to establish that no distinction was made, in 
this respect, between the drawer and indorsers. Pothier seems 
to have entertained a different opinion, or perhaps, judging from 
the form in which it is expressed, not more than a doubt. Yet 

‘the conclusion to which I am driven, as well by authority, as 
from the reason of the thing, is,. that the indorser is liable tu the 
same rule which binds the drawer. 


I now proceed to the second point of enquiry ; whether when 
a bill is made payable, in the body of it, at a particular place, 
it is necessary that provision should be made at that place, in 
order to render the laches of the holder available to the drawer 
and indorsers, notwithstandifig that the acceptor is generally 
indebted to the drawer in a sufficient amount to cover.the bill ? 
_i shall deal with this point as with the preceding one, rather 
upon authority than by general reasoning. 


As applicable to the point, I refer, first, to the following 
passage from Rogue, vol. 2, p. 375, ch. 66, § 17: “ L’arrét 
“ du 22 juin 1707, rapporté par le Praticien Consulaire, p. 
‘ 111, et cité par Dénizart au mot Lettre de Change, a jugé 
« que le porteur d’une lettré de change ou billet, qui n’avait 
pas fait de protêt à l’échéance, avait cependant la garantie 
‘ contre le tireur et les endosseurs, lorsque la provision ne se 
6€ trouve pas au domicile indiqué pour payer ; que ce domicile 
n’est pas le domicile ordinaire du débiteur. ’? Upon reference 
to this arrét, it will be found that it relates to a promissory 
note ; but this, I apprehend, does not weaken its authority, as 
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applicable to the present question ; fur it is undeniable that, 
after negotiation, promissory notes are in most respects assimi- 
lated in character to bills of exchange, and the same principles 
become applicable to both forms of instruments. It may also be 
observed, with respect to Rogue, that, whatever may be his 
defects, he, in this instance, as in most others, expresses the 
opinions then prevalent among merchants, and sanctioned by the 
Courts ; and I entertain no doubt that. the passage, cited cor- 
rectly, sets out the construction which had been put upon the 
arrét mentioned, and the rule which obtained with respect to 
making provision, at the place appointed, for the payment of the 
bill. . 

Story, in n° 868 of his work on bills of exchange, speaking 
of the Law of France under the ancient and modern Code, says : 
‘¢ If the bill is originally made payable at another place than the 
<¢ domicil of the drawer, and accepted accordingly, the drawer 
“ may be obliged to shew, that he had funds at that place” (and 
this is precisely in point with the case before us) : “ but,” he 
continues, ‘‘ if the acceptance only point out another place than 
‘€ the domicil of the acceptor, as the place of payment, then the 
‘¢ drawer need only show, that he had funds at the maturity of 
“ the bill in the hands of the acceptor.”’ So, also Pardessus, 
Dr. Com., vol. 2, p. 207, n° 393, (4th edit.) : ‘ Lorsqu'il 
“ s’agit de prouver l’existence de la provision, le tireur n’est . 
“© pas obligé de justifier qu’il y avait, à l’échéance de la lettre, 
“ des fonds pour l’acquitter dans le lieu que l’accepteur a dési- 
<< gné pour le paiement : ” and why? the reason follows: “ Ce 
‘€ Jieu étant indiqué par l’accepteyr sans la participation du tireur, 
“¢ exiger de celui-ci la preuve que l’accepteur y a fait trouver 
les fonds, serait lui ‘demander impossible. ” It would seem 
plainly to result, from this reasoning, that, in Mr. Païdessus? 
opinion, if the place of payment were specified in the body of 
the bill, the drawer would be bound by it. 


There is, however, an arrét of 1812, by the Cour de Cas- 
sation,.in which a different doctrine is held. This arrét is 
reported, at length, by Merlin, in his Répertoire, verbo Pro. 
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vision, and is founded on the spécific articles of the modern 
Code de,Commerce of France. The articles relating to the 
subject, are enumerated in the arrét, and the conclusion is, that 
as one article expressly requires provision in the harids of the 
acceptor, and ‘there is no-article which expressly requires that 
provision should be made at the place indicated, the provision in 
the acceptor’s hands was a sufficient compliance with the terms 
of the Law. This Judgment, based merely upon precise articles 
gf.the Code, and not venturing upon any implication or inference 
beyond the werds found there, can have no influence upon a 
rule reasoned out from the principles of the contract of bills.of 
exchange, or derived from usage and Jurisprudence, in -the 
absence of positive Law. And it seems a plain and inevitable 
conclusion, that if, as has been shewn, the drawer be obliged 
to make provision in the acceptor’s hands, for a bill payable 
generally, because this is a part of the contract, the same reason 
renders it equally necessary, that if the bill be made payable, 
in the body of it, at a particular place, provision f for its payment 
shonld be made at such place. 


-We have already seen, that, under the old system in France, 
the rule was so understood there ; and we find it obtains in 
England, in a similar manner, and for the same reasons. It is 
stated by Mr. Justice Buller, in the case of Sanderson vs. J udge, 
2 H. Black, R. 509. The action was upon a promissory 
note, payable (not in the body of ‘it, but by a memorandum at 
the foot) ‘ at Sanderson & Co’s, Bankers.» The note came, 
by indorsement, into the hands of Sanderson & Co., who sued 
the indorser. The case came yp on a demurrer to the declara- 
tion, and the Court said: ‘‘ It was as part of the contract in 
‘+ this case”? (and in that respect it differs from the present one) 
‘€ that the note should be paid at the house of Sanderson & Co., 
‘ and, therefore, that was not necessary to be stated in the 
declaration. But the maker merely appointed ‘the house of 
‘ his banker as the place where he was to be called upon for 
se payment, and where it would be paid. Yet this was both an 
‘© undertaking that there should be cash there, and also an order 
“ to the bankers to pay it, If Judge, the indorser, had been 
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“ the holder of the note, it would have been enough for him 
“© to have presented it at the house of Sanderson & Co., and as 
4 they, at whose house it was to be paid, were themselves the 
€ holders of it, it was a sufficient demand for them to turn to 
“ their books, and a sufficient refusal to find that he had no 
‘+ effects in their hands.” This Judgment affirms two proposi- 
tions : 1° that the indication of a place of payment is an under- 
taking, that funds shall be provided, in such place, to retire the 
paper ; and 2° that no presentment is ‘necessary when a bill or 
note comes into the Hands of the party at whose house or bank 
it was made payable. 


The last case to which J shall refer, on this point, is that 
of the Bank of the United States vs. Smith, reported in 11 
Wheaton, 172. It was an action on a note, payable at the 
Bank of the United States, the Plaintiffs, and is cited merely 
as shewing, that the Court assumed, that, when in the body of a 
note the place of payment is designated, the indorser has a right 
to presume that the maker has provided funds at such place to 
pay the note. | 


-f am satisfied from all these authorities then, that both the 
points of inquiry upon which depends the decision of the question, 
whether the want of funds at the place appointed for the payment 
of the bill, is a sufficient excuse for the Plaintiffs’ want of dili- 
gence, must be settled in the affirmative ; and, consequently, 
that the Defendants must be held liable, without protest. 


I have, at no time, felt any difficulty in this case, with res- 
pect to the Plaintiffs’ right to recover from the drawers. As to 
the indorsers, I was, at first, not without some little hesitation. 
The opinion of Pothier tends to-absolve them ; and although it 
is stated, and not strongly stated, but merely as an opinion, and 
is not supported by the authority of any judicial decision, yet it 
created, in my mind, an uncertainty which otherwise I should 
not have felt. Upon reflection, and such authority as has been 
already referred to, this uncertainty has been removed, and 
J am satisfied there is no sound reason for making a distinction 
between. the drawers and indorsers ; beth are equally bound by 
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the terms of the contract, and the provision of funds at the place 
appointed for the payment, is as obligatory upon all the parties 
to the contract, as any other portion of it. In the passages cited 
from Rogue, the drawer and indorser are placed upon the same 
footing ; it is evident from the english cases, that no distinction 
is made there between them ; and it is equally evident, with 
respect to both, that they haye suffered no injury by the omission 
of a protest at a place where the funds should have been, but 
never were : and here liés the whole equity and reason of this, 
and all similar cases. The original object of the presentment 
and protest, is, to protect the parties secondarily liablé upon the 
bill, from loss, in consequence of no proper demand being made 
upon the acceptor. This loss is always presumed, except in 
certain cases ; and, in those cases, it is permitted to the holder 
to shew that no such loss has been incurred. 


The present case is one of these: the Plaintiffs could not 
make a presentment and demand-upon themselves, and were rot 
- bonnd to make them elsewhere ; and it would be sinning against 

. the equity and reason of the contract, to discharge the debtors 
simply because a formality, not required by any positive Law, 
has been omitted, when such omission has caused no injury ; 
and the formality, ‘if observed, could have conferred no advan- 
tage. The protest was useless, and therefore unnecessary. As 
to notice of the dishgnor, there can be no difficulty about that, 
for it was given with due diligence. Taking this view of the 
matter, I think the case of the indorsers cannot be separated 
from that of the drawers, and that Judgment must go against both. 


. © The Court, etc. ; considering that at the time that the bill 
of exchange mentioned and described in the declaration of the 
Plaintiffs became due, the Bank of Montreal, the Plaintiffs in 
this cause, was the holder thereof, and that neither at that time, 
nor at any other time before or since, were any funds deposited, 
or provision made by the Defendants, or others, at the said Bank 
of Montreal where the said bill was made payable, for the payment 
of the same ; and considering that, by reason thereof, the said 
Plaintiffs were excused from making a presentment of the said 
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bill for payment, or protest thereof for non-payment, and that 
notice of the non-payment of the said bill was duly given to the 
said Defendants, doth dismiss the Exceptions by the said Defen- 
dants in the said cause pleaded, and it is considered that the 
Plaintiffs do recover from the Defendants, jointly and severally, 
the sum of £987 - 11 - 11, etc.” 


From this Judgment, Knapp & Noad appealed, and alleged, 
‘€ qu’ils avaient prouvé de la manière la plus satisfaisante, la cou- 
‘€ tume et l’usage du commerce existant et ayant force de loi en 
‘€ Ja cité de Montréal, et dans le Bas-Canada, requérant à peine 
‘“ de déchéance, dans le temps mentionné par eux en leurs 
‘ exceptions, la présentation pour payement, la formalité d’un 
‘€ protét, et la notification du protêt, pour pouvoir lier, et main- 
‘€ tenir aucun recours contre, des endosseurs, sur des traites 
‘“ ou lettres de change de l’espèce de celle sur laquelle les 
‘¢ Appelants sont devenus endosseurs ; que l’Intimée, soit dans 
“€ sa déclaration, soit dans ses autres plaidoirtes, n’avait for- 
‘ mulé aucune excuse suffisante et légale qui eût pu la dis- 
‘€ penser, comme porteur de la traite à son échéance, de la forma- 
€ lité d’un protêt, et des autres formalités requises par la loi et 
‘ l’usage d’alors en pareille matière, et que la Cour Inférieure 
‘* avait erré en maintenant que le lieu, ou k domicile élu pour 
‘ faire le paiement, devait être aussi le lieu de dépôt des fonds 
‘€ pour effectuer le paiement ; qu’en admettant même cette doc- 
‘€ trine, l’Intimée n’eût pas été dispensée de l’observance des 
‘ formalités requises à défaut de paiement de la lettre à son 
‘ échéance ; qu’enfin ils avaient prouvé, que lors de Paccepta- 
‘€ tion de la lettre par P. Langlois & Son, aussi bien que lors 
‘ de son échéance, ces derniers avaient ample provision entre . 
‘ Jeurs mains, et que les Appelants, et l’endosseur J. E. Mills, 
‘€ avaient des fonds à la Banque de Mortréal, lors de l’échéance, 
“ à un montant suffisant pour la payer.” (1). - 
a 

Autorités citées par les Appelants. 

vata, Spt ames BE 10,10, 8 re 


155, 156, 157, 158, 159, p. 161, n° 134, 136, 172, 173, 174; R 
Jarisp. Consul., tome 2, p. 306, 310, 311 ; Ibid., tome 3, pp. 381 , 583.0 
L 2 


The Respondents, in support of the Judgment of the Court 
below, submitted the following propositions : 


1 That by the old French Law, a bill of exchange, whether 
inland or foreign, could not be legally protested for non-payment 
until le lendemain du jour de l’échéance, and that that day — 
was the day fixed by the bill (1) ; | 


212, Paerere 17, pp. 128, 129, Parere 19, pr 138, 139, Parere 
Pardessus, Droit Com., , 


P 
164, 165, 168, 169, 170, 171, 218, 219 ; 2 1 3, 7, 8, 9; 
Roc, on Evidence, pp. 219, 290, 291, 222, 2 Pprtier des Juges 
et Consuls, p. 117 ; Art. 4 de l’Ord. de 1673. 


Authorities eited by the Respondents, on 1st and 3rd propositions. 


(1) Journal des Aud., t. 1, p. 116, ch. 83; Savary, Par. Nég., édit. 
de 1736, ch. 6, p. 165 à 174; Arrêts du 7 sept. 1680, et du 13 juin 1648 ; 
Ord. de Com., mars 1673, tit. 5, art. 4 et 6 ; Bornier, t. 2, pp. 563, 574, 
588 ; Arrêt du Conseil du Roi, 5 avril 1686, etc. ; Déclaration de Sa 
Mojesté, 16 mai 1686 ; Prat. des Consuls, pp. 105, 109, édit, de 1742 ; 

id., pe 91 et seq. ; Pothier, Cont. de Change, n° 140 (his error in fixing 

e last of the ten days ‘ ni plus io! ni plus fard? for the protest, on the 

thority of the declaration du roi, of 28th Nov. 1713); Recueil d’ Edits, 
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g° That by the English Law, an imland bill of exchange 
could not be legally protested for non-payment until le lende- 
main du jour de l'échéance ; but, that that day was not the 
day fixed by the bill, but the third day thereafter (1) ; 


3° That the ten days of grace allowed by the old French Law 
were in fayor of the holder, to give him time to protest, and not 
in favor of the debter ; and 


49 That the three days of grace of the English Law, were not 
in favor of the holder, but in favor of the debtor, to give him 
time to pay : and therefore, that the presentment and protest, | 
and notice of dishonor, made and given in this case, on the day 
following .le jour de Péchéance, were sufficient to secure the 
holders’ recourse against the drawers and indorsers of the bill, 
by both the French and the Eaglish Law ; but, 


8° That, even if the bill had not been protested and notified, 
the want of funds at the Bank of Montreal, where the bill was, 
by the drawers, made payable, rendered presentment at that 
place, at any time, unnecessary ; and,. (2) 


6° That the drawers and indorsers, respectively, had by their 
subsequent dealings with the holders, in respect of the bill, and 


t. 2, pp. 514, 517, déclaration du roi du 20 fév. 1714, shewing that the 
declaration of 28th Nov. 1713, was only a temporary enactment * pen- 
dant le temps des diminutions des monnaies ” ; Ibid., p. 266 et seq., dbcla- 
ration du 16 mars 1700; Ibid., p. 395 et seg.—Sommation et Assignation 
nearly synonymous; Arrêt du Parit., 18 mai 1706 ; Ibid., t. 1, p. 548, 
Edit de décembre 1684, ert. 5; Vincens, Légis. Com., t. 2, p. 283, art. 
6, 7, also p. 208, art 8, p. 258, art. 17. 

(1) On 2nd and 4th propositions.—Stat. 9 and 10 Will. III, e. 17; Ibid, 
3 and 4 Ann., ¢. 9; Le C. Stat. 34 Geo. III, c. 2, § 1, in connexion with 
17 Geo. III, c. 3, § 3, 6 Geo. LV, c. 4, § 4, 3 Will. IV, e. 14, § 4. 

(2) On 5th proposition.—Code Civile, n° 175, Commen Law ; Poth, 
Oblig., n° 206, 207; Ord. 1773, tit. 5, art. 16 ; Bornin, pp. 587, 589 ; 
Rogue, Jur. Cons. t. 2, P, 327, n° 30, pp. 375 et seg., n° 17, c. 66. 
$& 17; Jousse, Com. sur Ord. de 1673, pp. 111, 112; Savary Par, 
Nég., t. 1, p. 189; Story, Bills of Exchange, n° 339, 368; Poth? Le” 
de Change, n° 157; Pardessus, Dr. Comml., pp. 207, 208, n° 393 ; 
Prat. des Consuls, liv. 2, ch. 4, p. 91 et seq Pe 117 et seq.: Vineens’ 
Lég. Com., t. 2 n° 10, p. $82, n° 19, p. 337 Bf. Blacks’ 
R. 609, 645, Sanderson vs. Judg* ; 11 Wheaton, R. 172, Bank of U. f° 
ve. Smith ; Hol. Dig.. S.C. U. S., p. 133, n° 133 ; Chitty, on ills, 

' 
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with a knowledge of the antecedent facts, waived all lacheg or 
irregularity on the part of the holders (1). 


In rendering Judgment on this ‘Appeal, Sir J. Stuart, Chief- 
Justice, said to‘the following effect :—There was a long argument 
in this case, and many authorities werd cited partly from the 
French, and partly from the English Law. ‘Tliere is no question 
what Law should govern the case ; it must be the Law of France 
such as it existed at the time of the establishment of the Superior 
Council in this country, subject to such additions and modifications 
as custom may have introduced. 


Previously to 1673, it was the contract between the parties 
which determined the question. 


The maker and indorsers become liable if there be a ‘default to 
make payment, when and where the bill is to be paid. Upon gene- 
ral principles the holder must, under the contract, do the necessary 
diligence. Now, previously to 1673, no statutory regulations 
whatever existed on the subject, the period of protest and action 
was different in different parts of France. There is no evidence 
in this case of any particular cystom here. 


There is a distinction in England between foreign and inland 
bills of exchange, but there is no such distinction here. In 
England, foreign bills existed long before inland ; the latter 
stood wholly upon the contract ; modern Statutes have assimi- 
lated the two : this distinction does not exist in other countries. 


Thre are no statutory regulations in Lower Canada in refe- 
rence to diligence ; the usage has become Law. That usage 
has, in consequence of the conquest, been jntroduced from the 
english practice. 


President Bouillé, in the Custom of Burgundy, cap. 13, 
expresses himself thus: “ Dans l’usage, nous comprenons tout ce 


(1) On 6th proposition.—5 M. and S. 5, Croxon vs. Worthen ; 2 Revue 
de Lég. et de Jurisp., p. 171, City Bank vs. Hunter ; ‘Judgments in Court 
of Appeals, in Edgar and Moss, 10th June 184—, and in Bank of Montreal 
and Bradbory, 10th Nov. 1848; Story, on Bills, $ 320, 373 ; Holcomb’s 
leading cases, p. 360 et seq., "Case of Thornton vs. Wynnes, from 12 
Wheatop’s R. 183. 
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“ qui se pratiqué.” The usage which has obtained in this 
country is that of England in reference to foreign bills. 


The bill in this case was due on the 11th September, and 
giving the three days of grace, the 14th was the day on which 
the protest should have been made. A good deal of learning has 
been displayed as to the question of ‘no effects, ” but this 
could only apply to the drawers. Absence of effects, according 
to the Law of France, could only affect the drawers ; in this 
cause, it is chose jugée as against the drawers : there should 
have been protest and notice in dué time as respects the indor- 
sers. The question of ‘ provision ” is only material as to 
drawers. No subsequent promise has in this case been proved. 


Judgment of the Court below reversed : 


-“ The Court, etc. ; considering that by the Law of Lower 
Canada, foreign and inland’ bills of exchange are not distin- 
guished from each other, as to the rights and liabilities of the 
parties to the same, and are governed by the same general rules ; 
considering also that, according to the terms of a bill of exchange, 
and the obligations thereby imposed on the payee and indorsers, 
in the absence of any legislative enactment or usage to the con- 
trary, the holder would be under the obligation of presenting 
the bill at the time and place appointed for the payment of it, 
or, in default thereof, would lose his recourse againt the drawer 
and indorsers ; considering also that although there was not, 
previously to the institution of this action in the Court below, and 
at the times specified in the Respondents’ declaratiôn, any legis- 
lative enactment in force in Lower Canada whereby any other 
than the time appointed in the bill itself, was prescribed for the 
presenting of it for payment, yet there was a well established 
usage, which had acquired the force of Law, according to which 
three days of grace were allowed after a bill became due for the 
payment thereof, and according to which also it was obligatory on 
the holder of a bill to present it for payment on the third day of 
grace, and cause it, if not paid, to be protested on the same day 
for non-payment ; considering also that the bill of exchange in 
question became due and payable according to its terms on the 
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ilth day of september 1847, and ought to have been presented 
for payment on the 14th day of the same month, being the third 
day of grace, and if not paid, protested on the same day for 
* non-payment, whereas the said’ dill was not presented for 
payment and protested, till the 15th day of the said month 
of September ; and considering that by reason of the default 
of the said Bank of Montreal, the holders of the said bill, 
to present the said bill and cause the same to be protested on the 
said 14th day of September, the Appellants, being indorsers of 
the said bill, became and were discharged from all liability as 
such indorsers ; considerigg also that no legal cause for main- 
taining the liability of the said Appellants, as indorsers under the 
circumstances aforesaid, can be claimed, as supposed by the Court 
below, from the circumstances that no provision had been made 
at the Bank of Montreal fur the payment of the said bill, because 
the absence of effects in the hands of the drawee (whatever 
influence it might have on the liability of the drawer) would not 
prevent the indorsers from being discharged, for the want of due 
diligence on the part of the holders of the bill, and because it 
‘appears that in this case there were sufficient effects (though no 
part of them were lodged in the Bank of Montreal to meet this 
bill), in the hands of the drawer to justify the former in drawing 
the bill in question on the latter ; and considering, therefore, that 
there is manifest error in the rendering of the Judgment of the 
Court below, in what respects the said Appellants by whom alone 
an Appeal hath been instituted :—It is therefore, by the Court 
now here, adjudged that the Judgment appealed from in this 
cause, be, and the same is hereby reversed, annulled, and made 
void, in what respects the said Joseph Knapp and Francis Noad ; 
and the said Court, now here, proceeding to render such Judgment 
in the premises as ought to have been given, it is by the said 
Court, now here, further adjudged, that the action of the said 
Bank of Montreal, against the Appellants in the Court below, be, 
and the same is hereby dismissed in respect to the said Joseph 
Knapp and Francis Noad, the Appellants, with costs. 


Canrige AND CanTier, for the Appellants. 
F. Grrrrin, for the Respondents. 
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SUPERIOR COURT.—QUEBEC. 


Before Bowen, Chief-Justice, Duvaz, and ManeniTu, 


Justices. 
N° 20¢ Pramm,............,.... Plaintif, 
of . vs. . + 
1851. € McHuex any Purcezz, . . . . . . . Defendants. 





A demand for a sum of money 
due for rent under a notarial lease, 
is suBcient, although the declara- 
tion does not allege that the lessee 
-entered upon or enjoyed, and had 
the use of the premises demised, or 
that the Plaintiff has performed the 


Une demande pour une somme 
d’argent due pour loyers en vertu 
d’un bail notarié est suffeante, sans 
qu'il soit nécessaire d’alléguer que 
le locataire s’est mis en possession 
et a eu la jouissance des lieux 
loués, ou que le Demandeur a 


obligations he was bound to fulfil 


rempli les obligations qui lui étaient 
under the lease. 


imposées par le 





Judgment the 13th May 1851. 





The declaration alleged that ôn the 19th March 1850, by 
notarial deed, the Plaintiff demised and leased for the term of one 
year, to be computed from the Ist May then next, and to end on 
the 30th. April 1851, to one McGolrick, certain premises therein 
described, situate in the City of Quebec; in consideration : 
whereof, McGolrich promised to pay the Plaintiff £2380 in the 
manner and at the times specified in the lease ; that the Defen- 
dants were parties to the déed and. became severally the sureties 
of McGolrick for the payment of the rent ; and that the sum 
demanded was due to the Plaintiff by McGolrick for rent, under 
and by virtue of the said lease, which McGolrick and the 
Defendants refused to pay. 


To this declaration, the Defendant, Purcell, demurred : alleging 
that the same was insufficient in Law, because, although the 
alleged contract declared upon, was a contrat synallagmatique, 
imposing obligations upon either party, and after the alleged pas. 
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sing thereof became exécufoire on the part of the Plaintiff, when 
the period should arrive at which the lease was to commence ; 
yet that it was not alleged that the Plaintiff had performed the obli- 
gations incumbent on him to be performed, in order to enable him to 
demand, from the Defendant, the fulfilment of the pretended pro- 
. - mise alleged ; nor that any consideration had been given whereby 
McGolrick, or Purcell, could be indebted to the Plaintiff ; that it 
was not alleged that McGolrick had ever made any entry on, or 
into the premises, or that he had ever used or occupied them ; 
that the action had been instituted for the-recovery of money due 
for rent ; and that no action ex locato could be maintained, unless 
use and occupation ‘were alleged, by virtue of which alone rent 
could become due ; that it would have been competent to the 
Plaintiff to sue the Defendants in an action ex contractu without 
alleging an entry, or use and occufation ; but the plaintiff having ° 
sued in’an action locati, had shewn no cause of action for the reco- 
very of any sum due as rent. In support of his position, the 
Defendant, Purcell, referred to Poth., Louage, n° 1, 6, 53, 
54, 133, 142; 1 Chitty, on Pleadings, p. 197, 293, 294, 296, 
320, 321, 323. 


The Plaintiff argued that the use and occupation was‘a matter 
of proof ; and that the action was brought on the contract between 


the parties. 


Judgment the 13th May 1851, declaring the allegations of 
the declaration sufficient in Law, and overruling the demurrer, 
with costs. | 


Cannon L. A., for Plaintiff. 
Porr, for Defendant, Purcell. 
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BANC DE LA REINE, 


EN APPEL. 


; DISTRICT DE MONTREAL. 


Présents : Sir J. Srvart, Juge-en-Chef, RoLLanp, PANET, 
| et AYLWIN, Juges. 





Jugé, que le droit d'Appel à Sa | Held, that the right of Appeal 
Majesté, en son Conseil Privé, |to Her Majesty, in Her Privy 
sur une Opposition faite par le | Council, upon an Opposition made 
Défendeur à l’exécution d’un Juge- | by a Defendant to the execution 
ment, est réglé par la nature et | of a Judgment, is settled by the 
par la qualité de la demande, et | nature and qualitg of the demand, 
non par les matières invoquées en | and not by the matters set forth 
Opposition du dit Défendeur. in the Opposition. + 





Jugement rendu le 16 janvier 1851. 


Le Jugement dont est question fut rendu sur une motion faite . 
par l’Appelant, pour permission d’appeler à Sa Majesté, en son 
Conseil Privé, du Jugement rendu par la Cour du Banc de la 
Reine (en Appel), en juillet 1850, sur une Opposition, par 
l’Appelant, à l’exécution d’un Jugement obtenu contre lui par 
l’Intimée pour la somme de £944. Le 9 février 1849, l’Inti- 
mée fit émaner un bref d'exécution pour la somme de £200, 
avec intérêt, étant la balance du dit Jugement. Les meubles 
de l’Appelant furent saisis, et ce dernier fit opposition à la saisie, 
alléguant que la créance de l’Intimée était compensée et éteinte, 
PAppelant ayant contre elle, tant en son propre nom que comme 
légataire universelle, trois Jugements au montant d’environ 
£10,000. 


© 
L'Appelant prétendait que, vu que les sommes en litige, 
mentionnées en son Opposition, excédaient £500, la loi lui 
accordait un Appel à Sa Majesté. 
M2? 
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Sir J. Sruanr, Juge-en-Chef, en rendant Jugement sur eette 
demande, observa que le Statut de la 34 Geo. 3, n’accordait 
ce recours que dans deux cas, savoir, lorsque la matière en 
dispute excède la somme de £500 sterling, ou a rapport à 
quelque honoraire d’office, droit, rente, revenu ou aucune 
somme dûe à Sa Majesté, titre à quelqu’immeuble, rentes 
annuelles ou autres matières ou choses de nature à lier les droits 
à Pavenir des parties (1). Dans la présente cause, le Juge- 
ment fut rendu pour une somme de £200, pour laquelle Pin- 
timée fit émaner un bref (writ) d'exécution, et e’est sur une 
Opposition faite à cette exécution par l’Appelant, qu’Appel a 
été intetjetté. L’exécution ici est la.demande, et l’Opposition 
n’est qu’une exception à cette demande ; c’est donc l’exécution 
qui doit régler le recours de l’Appelant, et comme elle ne peut 
être rangée dans aucune des catégories pour lesquelles la loi 


accorde un Agpel à Sa Majesté, la motion de l’Appelant ne 
peut être accordée (2). 


Jupau THos., pour l’Appelant. 
Currie ET Dorion, pour l’Intimée. 


(1) & 34 Geo. 3, ch. 6, $ 30 : And be it further enacted, etc., that the 

Judgment of the said Court of Appeals of this Province shall be final in 
all cases where the matter in dispute shall not exceed the sum or value 
of £500 sterling ; but in cases exceeding that sum or value, as well as 
66 in all cases where the matter in question shall relate to any fee of 
& office, duty, rent, revenue, or any sum or sums of money payable to 
€ His Majesty, titles to lands and tenements, annual rents, or such like 
6 matters or things, where the rights in future may be bound, aa Appeal 

shall lie to His Majesty in His Privy Council, though the immediate 
*¢ sum or value appealed for be less than £500 sterling, provided security 
66 be first duly given, etc. ”” 

(2) Dans la cause de Lesperance, Appelant, et ALLARD, Intimé, jugée 
au même terme de la Cour d’Appel devant les mêmes Juges, une question 
analogue s’est présentée sur appel d’un Jugement déboutant une Oppo- 
sition afin d’annuller, faite par le Défendeur, à la saisie et vente de ses 
immeubles. 

Le Jugement ayant été confirmé, l’Appelant demanda la permission 
d’appeler à Sa Majesté en son Conseil Privé. 

Cette demande fut rejetée, Sir James Stuart, Juge-en-Chef, remar- 
quant que cette Oppositionge contenait aucune matière pécuniaire. et ne 
tombait dans aucune des Catégories mentionnées dans le Statut.—Gvuoy, 
pour l’Appelant ; Granp et Larrenaye, pour l’Intimé. 


+ 


= 
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BANC DE LA REINE, 
EN APPEL. 


DISTRICT DE MONTREAL. 


Présents : Sir James Stuart, Juge-en-Chef, Rozzann, 
Paner, et AyLwin, Juges. 


8 e« © @ 0 9 % 9 @ ee 8 ee @ 


. 91 % ee @ se 


Jugé, qu’un acte portant être 
une promesse de vente, mais con- 
tenant saisine en faveur de l’ac- 
quéreur, et déposeession du ven- 
deur, est une véritable vente non- 
obstant la condition de passer titre 
après paiement du premier instal- 
ment. 


Held, that a deed purporting to 
be a promiee of sale, but containing 
saisine in favor of the purchaser, 
and transfer of possession by the 
vendor, is in fact a deed of sale, 
notwithstanding the condition to 
give a title after payment of the first 
instalment. 


Jugement rendu le 15 janvier 1851. 





La demande, en Cour Inférieure, était portée par PAppelant 
contre PIntimé pour le recouvrement de la somme de £60, 
montant de deux termes de paiement, en vertu d’une promesse 
de vente, par l’Appelant au Défendeur, Intimé, d’un certain im- 
meuble, dans lequel acte on remarque les clauses suivantes : 


“ To have, use and enjoy the aforesaid bargained premises, 
< with their rights, members and appurtenances, unto the said 
“€ purchaser, his heirs and assigns, as his and their own proper 
“€ freehold, for ever by virtue of these presents, and to enter upon 
* and take possession of the aforesaid south west half, or moiety, 
“ of the said lot and premises from this present day. 


‘ ‘The present promise of sale is made in manner as afurn- 
“ said, and for and in consideration of the sum of £60, payable 
“ to the said vendor as follows, £30 pounds in ons your, and 
‘€ the other £30 in two years, 
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“© And the said William Kerr doth hereby promise, bind and 
“ oblige himself, his heirs or assigns, to pass a deed of sale in 
‘ favor of the said purchaser, when the first £30 will be paid. 


© And in consideration of the aforesaid promise of sale, the 
*¢ said vendor doth hereby transfer and sct over to the said pur- 
‘ chaser all right of property which the said vendor can have 
‘¢ in or upon the aforesaid lot of land.” 


L’Appelant en sa déclaration, après avoir relaté partie du dit 
acte, alléguait qu’a la date du dit acte, et en vertu d’icelui, le 
Défendeur prit possession du dit lot de terre et en jouit depuis 
lors comme propriétaire. 


Le Défendeur n’ayant pas plaidé à l’action, l’Appelant, se 
reposant sur l’acte en question, inscrivit sa cause pour audition 
au mérite, et le 18 février 1850, la Cour, composée des Juges 
Day et Smits, rendit le Jugement qui suit : 


‘ The Court, etc.; having examined the proceedings, proof 
of record, and more particularly the deed filed by the Plaintiff 
as his exhibit n° 1, and having deliberated ; considering that 
the Plaintiff bas failed to prove the allegations of his declaration 
in this cause filed, doth dismiss the said Plaintiffs action, with 
costs. ?? 


Le Demandeur appela de ce Jugement, et soumit à la Cour 
que ses allégués étaient suffisamment prouvés par la production 
de l’acte ci-dessus mentionné ; l’Intimé soutenait, au contraire, 
que le Jugement avait été bien rendu : 1° Parce que la décla- 
ration alléguait un contrat de vente absolu, et que le document 
produit ne justifiait pas cet allégué ; 2° Parce que ce document 
prouvait que le contrat était conditionnel, et qu’il n’y avait ni 
allégué ni preuve que le Défendeur eût jamais été mis en 
demeure, ou que le Demandeur eût jamais offert de se confor-. 
mer à la condition y contenue, et que le Demandeur ne l’offrait 
même pas par son action. 


La cause ayant été entendue, la Cour rendit le Jugement qui 
suit, (le Juge Rozcanp, différant d’opinion, aurait confirmé le 
Jugement, considérant l’acte mal libellé) : 
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“ The Court of Queen’s Bench, etc. ; considering that the 
instrument in writing declared upon in this cause, notwith- 
standing the use of contradictory terms and stipulations therein, 
is, in its character and effect, a deed of sale, and that the same 
has been legally proved, by reason whereof, the Appellant was 
entitled to recover the debt or sum of money by him demanded: 
It is by the Court now here adjudged that the Judgment appealed 
from, be, and the same is hereby reversed, annulled and made 
void ; and the said Court, now here, proceeding to render such 
Judgment in the premises as by the Court below ought to have 
been rendered: It is by the said Court, now here, further 
adjudged that the said William Kerr, the Appellant, for the 
causes, matters and things in his declaration in this cause in the 
Court below set forth, do recover, from and against the said Res- 
pondent, the sum of £60, with interest from the 29th day of 
August 1850 till paid : and it is by the said Court, now here, 
further adjudged that the said Appellant do recover his costs, etc. 


Roserrzon A. AND G., for Appellant. 
Kerr W. H., for Respondent. 


SUPERIOR COURT.— MONTREAL. 


Before Day, Smirn, and MonoeLer, Justices. 


N° 875 ( Davin MiRxau,. . . . . ....... Plaintif, 
of vs. 
1850. ( Crarzes RaTeLzze & AL.,..,... Defendants. 


Held, that a person against whom Jugé, qu’une partie à laquelle 
a Rule has been taken to answer | on a posé certains interrogatoires 
on Interrogatoires sur Faits et | sur Faits et Articles, n’est pas en’ 
Articles, is not entitled to demand | droit de demander qu’une somme 
that a sum of money be paid to | d’argent Jui soit payée pour ses 
him for his expences, before he is | frais, avant que d’être aseermentée 
sworn and answers. — et de répondre. 


Judgment the 15th April 1851. 


In this case, a Rule had been taken by the Plaintiff to exa- 
mine the Defendants on Interrogatories sur Faits et Articles. On 
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the day of return, the entry stood thus: ‘ The Defendants called, 
appeared, and refused to be sworn or answer without being first 
paid 22s. 6d. each. Plaintiff refuses-to pay.”? A motion was 
afterwards made by Plaintiff that the Interrogatories be taken 
“ pour confessés et avérés par les dits Défendeurs à toutes fins 
“ de droit.” 


Day, Justice, upon giving the Judgment of the Court on this 
motion, said :—Oa looking into the practice which prevailed in 
France under the Ordinance of 1667, the Court have found 
nothing to justify the pretension of the parties to be paid before 
answering. Indeed I have not been able to satisfy myself that 
the party is entitled to be paid his expenses at all. The prac- 
tice is one which seems to have tacitly glided in, and is bor- 
rowed rather from the Courts of England, as regarded the paying 
of witnesses, than from the French Law. The only rule upon 
the point is that in the Ordinance of 1667, which provides that 
the expense of the Rule shall not be taxable against the party 
served with it, but this only refers to the fees of the Prothono- 
tary and Bailiff, and not to the personal expenses of the party 
called to answer. As the taxing of these expenses has come to 
be a matter of settled Jurisprudence, the Court will not alter 
the custom which has prevailed, but there can be no doubt the 
refusal to answer before payment, has no authority in Law. 
As a matter of equity, nothing can be fairer than that if a party 
be condemned by his own evidence he should pay the costs, and 
if the Court had to deal with the question for the first time, such 
would be the rule it would establish. In this case, however, 
the pretence of the party is different, and the Court is unani- 
‘mously of opinion that it is unteriable. As, however, the point 
ts one respecting which opposite opinions seem to have pre- 
vailed amongst members of the bar, the court will not take the 
Interrogatories pro confessis, but will order the party to appear 
again to answer them. 


Cuseniee A. R., for Plaintiff. 
PeoLetizes AND Papin, for Defendants. 
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COUR SUPERIEURE.—MONTREAL. 
Présents : Surrx, VanreLson, et Monpecxr, Juges. 


NO 993 ( Tazon Lespgrance, Demdr., vs. Lanczvin, Déf., 
de et 
1850. À Lancevin, ......,....... .... + Oppt. 


Jugé, que sur un Vendition: | Held, that on a Venditiont 
Exponas contre les meubles, il | Exponas against moveables, it is 
n’est pas nécessaire de faire un | not necessary to have a Procés- 
Procès-Verbal de Récolement, et | Verbal de Récolement, no Oppo- 
. On n6 peut impugner de nullité ce | sition can be made grounded upon 
procédé qui est inutile et n’est pas | the nullity ef such a proceeding, 
reconnu par la loi. which is useless and not acknow- 

ledged by Law. 


Jugement le 10 février 1851. 
Langevin, le Défendeur, fit Opposition, le 27 décembre 1850, 
à l'exécution d’un bref de Venditioni Exponas, émané contre 
certains meubles saisis sur le Défendeur, pour cat de nullités 
détaillées comme suit en la dite Opposition : 


19 Parce que le dit Antoine Viger, Huissier saisissant, n’a 
pas fait électiun de domicile dans la paroisse où sont domiciliées 
les parties en cette cause. 


29 Parce qu’il n’a pas déclaré au dit Procès-Verbal si les 
personnes qui ont signé comme recors, étaient les mêmes per- 
sonnes que celles qui ont agi comme recors. 


89 Parce que le Demandeur n’a pas fait élection de domicile 
par et dans le dit Procès-Verbal, dans la paroisse qu ville où la 
Saisie-Exécution a été faite. 


49 Parce que le Warrant, en vertu duquel le dit Huissier 
déclarait avoir droit de saisir-récoler, n’est pas signé comme il le 
dit en son Procès-Verbal, mais est signé Boston & Corrix (1), 


ns 
(1) Le Procès-Verbal porte que c’est , 
Boston et William Foster Cofin: en vertu d’un Warrant de John 
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et porte des signatures qui ne sont pas celles du Shérif de ce 
District, que la loi ne reconnait pas sous la raison de Boston & 


CorFrin. 


50 Parce que le dit Warrant n’est pas signé de la signature 
des personnes ayant droit d’agir comme Shérif de ce District. 


6° Parce que copie de la cédule indiquée au dit Procès- 
Verbal, des effets déja saisis, n’a été laissée ni au Défendeur, ni 
au Gardien. ' 


79 Parce qu’il n’appert pas par le dit Procès-Verbal que 
copie d’icelui ait été laissée au Gardien en personne, et si avis 
personnel lui a été donné. 


8° Parce que la Saisie-Exécution, faite en premier lieu, 
était irrégulière. 


90 Parce que mention n’est pas faite au dit Procès-Verbal de 
la date de la première Saisie-Exécution. 


10° Parœ@ que le dit Huissier, Viger, n’a pas déclaré en 
son procès-Verbal les nom, surnom, vocation et le domicile de 
ses recors, non plus que son propre domicile. 


Le Demandeur répondit que tous et chacun des moyens invo- 
qués par le Défendeur en son Opposition, étaient insuffisants en 
droit : | 

19 Parce que chacun des moyens ainsi allégués par le dit 
Opposant, dans sa dite Opposition, est frivole, absurde et nul de 
plein droit. 


2° Parce que toutes les formalités voulues ou prescrites par 
la loi ont été strictement observées, et que toutes les procédures 
du Shérif ainsi que de l'Huissier Viger, sont régulières et 
légales en toutes choses. 


8° Parce qu’il n’est pas nécessaire que l’Huissier saisissant 
fasse élection de domicile daus la paroisse où sont domiciliées 
les parties en cette cause. 
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4° Parce qu’il n’est pas nécessaire qu’il soit déclaré, que les 
personnes qui ont signé comme recors sont les mêmes que celles 
qui ont agi comme recors. 


59: Parce qu’il n’est pas nécessaire que le Demandeur fasse 
élection de domicile dans la paroisse et la Saisie a été faite, et 
parce qu’il ne paraît pas qu’elle ait été faite dans aucune ville. 


69 Parce que la signature Bosros & Corrim est depuis 
long-temps reconnue par la Cour comme celle du Shérif. 


7° Parce que le dit Warrant est signé par des personnes 
ayant droit d’agir comme Shérif de ce District. 


8° Parce que la cédule en question n’est qu’un extrait du 
Procés-Verbal de Saisie dont le Défendeur, ainsi que le Gardién, 
ont eu copie aux temps et lieu prescrits par la loi, laquelle cédule 
ne contient, en effet, que l’énumération, transcrite au dit Procés- 
Verbal de Saisie, des meubles dont la Cour a ordonné la vente, et 
qu’il n’était pas nécessaire d’en donner d’autre copie que la copie 
contenue dans le dit Procès-Verbal de Récolement. 


90 Parce qu’il n’est pas nécessaire de parler au Gardien en 
personne, et qu’avis à son domicile, en son absence, est suflisant. 


10° Parce que la Saisie-Exécution faite en premier lieu, était 
régulière, et que quand même elle ne le serait pas, il est trop 
tard maintenant pour se prévaloir d’aucune irrégularité, s’il y 
en avait. 


11° Parce que la date de la première Saisie-Exécution est 
suffisamment établie et fixée par le Procès-Verbal de Saisie. 


.129 Parce que le domicile du Gardien a été régulièrement 
signifié au Saisi par les procédures. 
13 Parce que l’Huissier, Viger, a déclaré les noms et sur- 


noms de ses recors, et a élu domicile au lieu voulu par la loi. 


14. Parce que les allégués du dit Demandeur, contredisant 


formellement les prétendus faits cités par le dit Opposant, 
N? 
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sont établis par les Warrant, Cédule, Procés-Verbaux, Récole- 
ment et Procédure des Shérifs et de ’Huissier, sur lesquels même 
le dit Opposant a basé sa dite Opposition, et’ dans lesquels ila 
puisé ses moyens d’Opposition. | 


Cette réponse était suivie d’une Défense en fait à la dite 
Opposition. 


Les parties ayant été entendues en droit le 13 janvier 1851, 
la cause fut prise en délibéré, et Jugement fut rendu le 10 
février 1851. 


Monpeter, Juge, dissentiente, dit que le Procés-Verbal de 
Récolement est d’un usage immémorial dans le pays, et a tou- 
jours eu lieu. Ce mot veut dire vérification de tous les effets 
saisis. Il est vrai que l’Ordonnance de 1667 ne prononce pas la 
peine de nullité pour les formalités requises, quant au comman- 
dement de payer, à la constitution du Gardien, et désignation 
des recors, mais c’est par la raison toute simple qu’elles sont 
tellement claires qu’il est inutile que la loi en parle, comme le 
dit Pigeau. Comment fera le Shérif, sur l’injonction qui lui est 
faite de procéder à la vente, s’il ne vérifie pas d’abord que les 
effets saisis existent? Cette formalité est donc d’une nécessité 
absolue, et les formalités ordinaires des Saisies doivent y être 
également observées suivant l’art. 19 du tit. 33 de l’Ordonnance. 


L’Opposant, a établi six nullités dans ce Récolement, et 
POpposition devrait être en conséquence maintenue. 


VanreLson, Juge, en rendant le Jugement de la Cour, 
dit :—La difficulté ici n’est que dans lapplication des principes. 
Il y a eu, en cette cause, une Saisie mobiliaire, et la-vente a été 
suspendue par deux Oppositions afin de récréance qui ont été 
depuis renvoyées ; et il a été donné ordre au Shérif de vendre 
les effets saisis, et le Shérif a procédé à faire un Récolement 
des effets en question, dont on argue Ia nullité. A moins qu’on 
ne puisse appliquer à ce procédé les règles des Saisies, la Cour 
ne peut en prononcer la nullité. Le Writ ou Bref de Ven- 
ditioni Exponas enjoignait au Shérif de vendre après les for- 





waalités requises, et la seule question à examiner est celle-ci : 
le Shérif a-t-il procédé suivant le Bref et la loi? On ne doit 
pas suppléer des nullités qui ne se trouvent pas dans la loi. 


Il est trop tard actuellement pour discuter la validité de la 
Saisie, sur'un ordre de procéder à la vente, et les formalités 
pour y parvenir doivent seules nous occuper. Ces formalités 
sont prescrites aux articles 10, 11,.12, 18 et 19 du tit. 33 de 
l’Ordonnance de 1667, et il n’y est rien dit du Récolement. 
On trouve cette formalité mentionnée au 1 vol. de Pigeau, pp. 
641 et 642 = ‘ La signification de vente étant faite, avant de 
‘ vendre, l’Huissier procède au Récolement des meubles saisis 
‘ pour voir s’il n’y en a point de détournés. ”” Mais ce Réco- 
lement n’est nécessaire qu'entre l’Huissier et le Gardien, et ne 
nécessite pds un Procés-Verbal si tous les effets sont représentés. 
“Mais ici, le procédé adopté par le Shérif n’est pas requis par 
l’'Ordonnance, et est inutile sous POrdonnance de 1785, qui 
indique en la 32e section dee procédures différentes. Il est 
néanmoins du devoir de l’Huissier, le jour de la vente, de 
vérifier si tous les effets saisis sont représentés, et de ce que 
l’usage s’est introduit de faire un Procés-Verbal de Récolement, 
il ne s’en suit pas que cet usage puisse autoriser une plainte en 
nullité à raison de l’omission de ce Procès-Verbal ou d’irrégu- 
larité en icelui. 


Le Jugement est motivé comme suit : . 


The Court, etc. ; having heard the parties, by their Counsel, 
upon the demurrer filed by the Plaintif to the Opposition afin 
d'annuler of the said Defendant and Opposant François Lan- 
gevin ; examined the proceedings, and having deliberated ; con- 
sidering that the said Opposition is destitute of foundation—doth 
dismiss the said Opposition, with costs. 


Guey, pour le Demandeur. 
Sicorre, pour l’Opposant. 
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COUR SUPERIEURE.—QUEBEC. 


Présents : Duvar, et Merepirn, Juges. 


de 
1850. 


e 


N° * Reina . . . 


DEnRovSSELLE, 


Oppt., et Woop & aL., 


. &8. Pxrrrccenc, . . . Defendant, 


et 


= Oppts. 





L'enregistrement, au long, d’un 
acte passé antérieurement à la 
mise en force de l’Ordonnance de 
la 4e Vic. cap. 30, est suffisant 
pour conserver, non-seulement 
l’hypothêque pour les arrérages 
d’intérêts dis, en vertu de tel acte, 
à l’époque de tel enregistrement, 
mais encore l’hypothèque pour 
arrérages qui sont échus depuis. 


The registration, at full length, 
of a deed executed previously to 
the coming into force of the 4th 
Vic., cap. 30, is sufficient to pre- 
serve, not only the right of mort- 
gage for arrears of interest due at 
the period of such registration, but 
also the right of mortgage for 
arrears of interest accrued subse- 
quently. 





Jugement le 10 avril 1851. 
— 

En cette cause, les biens immeubles de la succession vacante 
de la Dame Gaboury, Veuve Pierre Gingras, avaient été vendus 
judiciairement ; divers créanciers hypothécaires faisaient valoir 
leurs créapces, et demandaient d’être colloqués sur le produit 
de cette vente, et entre autres, le nommé Alexis Derousselle 
réclamait le montant d’une obligation en date du 12 février 
1838, avec intérêts de sa date ; cette obligation avait été enre- 
gistrée au long, dans les délais voulus ; il n’avait été enregistré 
aucun sommaire spécial pour les arrérages d’intérêts. 


Par le projet de distribution, Derousselle fut colloqué non- 
seulement pour le principal de son Obligation, mais encore pour 
tous les intérêts sur icelle à compter de sa date jusqu’au jour de 
la vente des immeubles en la cause. 


Sur cette collocation de Derousselle,—contestation du projet de 
distribution de la part des Opposants Wood & al.,—lesquels, par 
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leur contestation, alléguaient que le dit Derousselle n’ayant fait 
enregistrer séparément aucun sommaire pour arrérages d’intéréts 
à un montant spécifique, lui, le dit Derousselle n’avait aucune 
préférence ou priorité, avant d’autres créanciers, pour plus de 
deux années d’arrérages des dits intérêts. 


IRvINE, pour les Opposants, Wood & al. :—D’aprés la 166 
sec. de l’Ord. 4 Vic., cap. 30, Derousselle n’a droit d’être col- 
loqué que pour deux années d’arrérages d’intérêts, attendu son 
défaut d’enregistrement spécial quant à ces arrérages ; à tout 
événement, s’il a droit d’être colloqué, cela ne saurait être que 
pour le montant des intérêts dûs jusqu’à l’époque de l’enregistre- 
ment ; quant aux arrérages échus depuis, il est clair qu’aux 
termes de l’Ordonnance, il lui faut un enregistrement spécial (1). 


Cxapor, pour l’Opposant Derousselle :—La question élevée 
par les Opposants, Wood et autres, est chose jugée ; la Cour 
d’ Appel a réglé la difficulté dont il est question en cette cause, 
dans la cause de McLaughlin et autres, Appelants, et Bradbury 
et autres, Intimés (2). " 


e 
‘© La Cour, etc. ; considérant que l’acte d’Obligation filé par 
VOpposant Derousselle, au soutien de sa réclamation, a été 
dûment enregistré, ainsi que voulu par la loi, etc., etc. :— 
déboute les dits Dpposants, Wood et autres, de leur contestation, 
' etc., etc.” 


Cnasor er Detacrave, pour l’Opposant Derousselle. 
Hour xr Invuse, pour les Opposants Wood et autres, 





(1) 4 Vic., cap. 80, sec. 16: 4 Pourvu aussi, et qu’il soit de plus 
ordonné et statué, qu’aucun créancier n’aura droit, à raison d’un som. 
maire enregistré d’une obligation, hypothèque ou privilége, à une préfé- 
rence ou priorité avant d’autres créanciers, pour plus de deux années 
d’arrérages d’intérêt, sur la dette ou somme capitale y assurée, à moin 
qu’un sommaire de sa demande pour arrérages d’intérêt, à un montant 
spécifiques au-delà des arrérages de deux années, n’ait 616 26 ment 
enregistré, comme étant dû en vertu de telle obligati 
privilége.”? Sed vide 7 Vic., cap. 22, sec. 10. wens hypothèque, ou 

(2) 2 Revue de Lég. et de Jurisprud., 340. . 
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SUPERIOR COURT.—QUEBEC. 


UPON AN APPEAL FROM THE CIRCUIT COURT. 


Before Bowen, Chief-Justice, Bacquxr, and Mzrepira, 
Justices. 


of 
1850. 


No "| Davip Harpy & AL... ..... 


Jeremiz TROTHIER & AL. . . 


. Appellants, 
and 
. « « Respondents. 





The Circuit Court, sitting in 
any given Circuit, has jurisdiction 
in actions, the cause of which has 
arisen within the limits of such 
given Circuit, although the Defen- 
dants reside in a District other than 
that in which such given Circuit 
is situate, and have been served 


La Cour de Circuit, siégeant 
dans un Circuit quelconque, a 
jurisdiction dans les actions qui ont 
pris leur origine dans les limites de 
tel Circuit, quoique les Défendeurs 
résident dans un District autre que 
celui dans lequel tel Circuit se 
trouve, et quoique l’action ait été 





with process in such other District. | servie dans tel autre District. 





* Jugement le 20 mai 1851. 





This was an Appeal from the Quebec Circuit Court. 


On the 27th April 1850, a Writ of Summons ad responden- 
dum was issued out of the Office of the Clerk of the Quebec 
Circuit Court, at the instance of the Appellants, who were 
therein described as follows: “ David Hardy et Joseph Forsade, 
‘ tous deux de la paroisse de St.-Jean Chrysostôme, District de 
‘© Québec, charpentiers de navire, associés, faisant commerce 
‘ comme tels au dit lieu,”’ against the Respondents who were 
described in the Writ as Jérémie Trothier, cardeur, et Hubert 
66 Sauvageau, cultivateur, tous deux de la paroisse de Cham- 
. © plain, District des Trois-Rivières, ” on a declaration for the 
sum of £25, in an action of Assumpsif, containing the general 
indebitatus counts, in which reference was made to an account 
thereunto annexed, by which the particulars of the Appellants’ 
demande were stated as follows : | 
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‘ Doivent, Jérémie Trothier et Hubert Sauvageau 
‘“ A David Hardy et Joseph Forsade. 


‘€ St.-Jean-Chrysostôme, 1850. 


1848, 10 novembre.—Pour avoir radoubé une 
‘ berge appelée Canada, à vous appartenant, 
‘ au dit lieu de St.-Jean-Chrysostôme, depuis 
‘ cette date à venir au printemps suivant 
‘ (1849), ainsi que convenu, la dite somme 
‘€ depuis par vous souvent reconnue due, £20 0 0 


‘* Pour soin de la dite berge pendant l’été 1849, 
‘ mise en hivernement l’automne dernier, - 5 0 0 


£25 0 0” 


By the Writ, the Respondents were ordered to appear before 
the Circuit Court for the Quebec Circuit, in the Court House, 
in the City of Quebec, on the 20th day of May then next. This 
Writ was addressed to the Sheriff of the District of Three- 
Rivers, who subsequently returned the process into the Court 
whence it had issued, with his return thereto appended, cer- 
tifying that he had duly summoned the Respondents to appear, 
according to the exigency of the said Writ, by serving upon them 
true copies, etc., on the 2nd day of May 1850. 


The service of the Writ, within the District of Three-Rivers, 
had been previously permitted by the Judge of the Superior 
Court, residing at Three-Rivers. 


To this action, thus brought before the Quebec Circuit Court, 
the Respondents pleaded a declinatory exception, alleging : 


19 That the declaration and Writ of Summons had been served’ 
upon each of the Defendants at their respective domiciles in the 
Parish of Champlain, in the District of Three-Rivers, in which 
District, the Circuit Court had no jurisdiction whatever ; and 
that the Respondents were amenable and subject only to the 
jurisdiction of the Circuit Court for the Circuit of Three- Rivers. 
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2° That the Respondents never having made any contract 
with the Appellants, the latter could not compel the former to 
appear before the Quebec Circuit Court, under the unjust and 
unfounded pretext that the cause of their action had arisen 
within the said Quebec Circuit, which was inapplicable to this 
cause. - 


30 That the Appellants, not having shewn by their action 
that the cause of their said action had arisen within the Quebec 
Circuit, could not compel the Respondents to appear before any 
other tribunal than that of the Three-Rivers Circuit. 


Wherefore they prayed for the dismissal of the Appellants’ 
action. To this ‘exception, the Appellants filed a general 
answer, and the parties were heard on the issue thus raised. 


On the 24th May 1850, Duvat, Justice, who then held the 
Quebec Circuit Court, rendered the following Judgment : 


La Cour de Notre Souveraine Dame la Reine, ici pré- 
sente, après avoir entendu les parties, par leurs procureurs res- 
pectifs, sur Pexception déclinatoire filée en cette cause, main- 
tient la dite exception, et en conséquence renvoie les Deman- 
deurs de leur action, avec dépens, ” 


It is from this Judgment that the present Appeal has been 
instituted. 


The petition in Appeal, after recapitulating the foregoing 
facts, alleged, that, in consequence thereof, the Judgment com- 
plained of, was unjust and illegal, 1° Because the Appellants 
had a right, by law, to compel the Respondents to appear and 
answer their action before the Quebec Circuit Court; 2° Because 
the cause of the action of the Appellants had arisen within the 
limits of the Quebec Circuit, and that in consequence thereof, 
thé Respondents were subject to the jurisdiction of that Circuit 
Court. 


On the 17th April 1851, the parties were heard before a fall 
Bench of the Superior Court, at Quebec, on the ‘merits of the 
Appeal. 


£89 


Pops, for the Appellants; stated the facts of the case as above 
‘Narrated, and proceeded :—-The question to be decided by this 
- Court, is whether the Circuit Court sitting in any given Circuit, 
has jurisdiction in actions, the cause of which has arisen within 
the limits of such given Circuit, although the Defendants reside 
in a District other than that in which such given Circuit is 
situate? The recent Judicature Bill was. expressly passed; as 
its preamble declares, for the purpose of reforming the Judica- 
ture of Lower-Canada. 


The -Srd section of the Judicature Act (12 Vic. Cap. 38) 
enacts ‘ that there shall be and there is hereby established, in 
‘ and for Lower-Canada, a Court of record of civil jurisdiction 
for Lower-Canada, to be called the Superior Court,” which 
Court by the 6th section is to “ have original civil jurisdiction 
‘€ throughout Lower-Canada, with full power and authority to 
‘© take cognizance of, hear, try, and determine in the first 
‘€ instance and in due course of Law, all civil pleas, causes, and 
‘© matters whatsoever,” etc— excepting also those over which 
‘© œiginal jurisdiction is hereinafter given to the Circuit Court.” 


The 42nd section enacts “ that a Coprt of Record, to be 
‘¢ called the Circuit Court, and having jurisdiction throughout 
 Lower-Canada ” shall be holden in the manner therein des- | 
cribed ; and by the 43rd section, the Circuit Judges are to be no 
longer merely Circuit Judges of a given District, but are appoint- 
ed Circuit Judges for Lower-Canada ; and it is enacted ‘ that 
the Circuit Judges for Lower-Canada shall each respectively 
‘© have full power to act as such in any part of Lower-Canada. ” 
That a change in the jurisdiction of the local Circuit Courts was 
fully contemplated by the Act, is evident from the concluding 
portion of the 42nd section. 


By the 47th section, it is enacted ‘that the Circuit Court 
‘¢ shall haye cognizance of and shall hear, try and determine all 
“ civil suits or actions, wherein the sum of money or the value 
€ of the thing demanded shall not exceed fifty pounds currency.” 


Fhus then the Superior Court has original jurisdiction 


‘throughout Lower-Canada in suits or actions wherein the sam 
o2 
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of ‘honey, or the value of the thing demanded shall exceed fifty 
pounds ; and the Circuit Court has original jurisdiction through- 
out Lower-Canada in suits or actions wherein the sum demanded 
does not exceed that sum. Both Courts have equal powers as 
to jurisdiction, throughout Lower-Canada, the only difference 
being as to the amount of the demand on which they can adju- 
dicate. 


Has the Superior Court, sitting in any District, jurisdiction 
over Defendants residing in a different District, when the cause 
of action has arisen within- the limits of the District in which 
such Court sits ? 


The answer is clearly expressed in the affirmative in the 14th 
section, which provides “ that all actions, suits, or proceedings 
«© may be commenced at the place where the terms of the said 
“ (Superior) Court are held in any District, provided the 
‘ cause of such‘actions, suits or proceedings respectively, shall 
“ have arisen within such District, or the Defendant, or one of 
* the Defendants, or the party, or one of the parties, to whom 
“ the original Writ, Order, or Process shall be addressed, shall 
‘ be domiciled or served personally: with such Writ, Order, 
‘ or Process within such District, and that all the Defendants 
‘ or parties aforesaid be legally served with Process. ” Thus, 
not only is there no reservation whatever of the privilege of any 
party to except to the jurisdiction of the Court, on thé ground 
that he does not reside within the limits of the District in which 
its Terms are held, but on the contrary, such a pretention is 
expressly negatived by the latter portion of the section which is 
conceived in a disjunctive sense, thus giving jurisdiction in 
different descriptions of cases. ‘Thus then when the cause of 
action has arisen within a given District, the action may be 
commenced at the place where the Terms of the Superior Court 
are held in such District, even though the Defendants should 
reside in a different District. If, therefore, the sum demanded by 
the present action had exceeded £50, the Appellants could have 
commenced their action in the Superior Court at Quebec, 
inasmuch as the cause thereof arose within the District of 
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Quebec, and this Court has already solemnly decided in the 
ease of Malone vs. Tate, that it had such jurisdiction in the case 


preposed. 


The next point which I shall proceed to examine, is the juris- 
diction which the Circuit Court, sitting in a given Circuit, has 
in relation to actions the causes of which have arisen within the 
Jimits of such given Circuit. That jurisdiction is clearly defined, 
by the 49th section which enacts “ that all actions, suits, or 
<< proceedings, may be commenced at the place where the 
<€ Terms of the Circuit Court are held in any Circuit, provided 
<< the cause of such suits, actions, or proceeding respectively, 
<€ shall have arisen within such Circuit, or the Defendant, or 
€ one of the Defendants, or the party, or one of the parties, to 
< whom the original Writ, Order or Process, shall be addressed, 
< shall be domiciled or served personally with such Writ, Order, 
“* or Process within such Cireuit, and that ail the Defendants 
<* or parties aforesaid be legally served with Process.” Now, 
these words are exactly the same as those used in the 14th section 
' defining the jurisdiction of the Superior Court ; the word Circuit 
being substituted for that of District. It has been established 
and decided, and I think the legality of the principle main- 
tained will be admitted by the Respondents, that the Superior 
Court sitting in a given District, has jurisdiction in actions, the 
cause of which shall have arisen within such given District, and 
yet, although the, words granting the jurisdiction are precisely 
similar, it is denied that the Circuit Court, sitting in a given 
Circuit, has jurisdiction in actions the cause of which shall have 
arisen within such given Circuit. 


But it will perhaps be contended that, in consequence of a 
proviso annexed to the 49th clause, the jurisdiction of the Circuit 
Court, although admitted over Defendants residing beyond the 
limits of a given Circuit, but within the limits of the District in 
which: such given Circuit is situate, is confined to the District 
in the case under consideration and cannot be extended beyond 
it, on the ground that there is a provision regulating the service 
ef Process of the Circuit Court within the limits of such District ; 





292 


but such a prétention cannot be maintained. That provisb faf- 
lows the words I have just read, and is as follows: ‘ Provided 
‘€ always, that the Process may. in such cases be served out of 
‘6 the limits of the Circuit, but in the District in which such 
‘ Circuit is situate, by any Bailiff of the Superior Court, 
appointed in and for such District.” The grammatical con. 
struction of this sentence evidently does not confine the juris- 
‘diction of the-Circuit Court to the District ; but merely regu- 
lates that a Bailiff of the Superior Court for a given District 
may serve the Process of the Circuit Court beyond the limits of 
a given Circuit, but not beyond the limits of the District in 
which such Circuit is situate, and in which District alone such 
Bailiff is authorised to act. That such was the meaning the 
Legislature intended to convey, is apparent from the words of 
the 50th section, .which provides that Writs of Summons issuing 
from the Circuit Court ‘ shall be directed to and executed by 
‘ any Bailiff of the Superior Court appointed in and for the 
* District in which the same shall have beën issued ; ”»—** Pro- 
“ vided always, that in all cases cognizable by the Circuit | 
“ Court, where such Writ of Summons may by Law be exe- 
“ cuted in any District other than the District in which the 
‘ same shall have issued, such Writ of Summons shall be 
#6 directly addressed to the Sheriff of such other District, and 
‘¢ shall be executed and returned by such Sheriff to the Circuit 
‘€ Court at the place from which it shall have issued, according 
‘€ to the exigency of such Writ and to Law.” This is exactly 
what has been dore in the present case. The Legislature first 
gives jurisdiction to the Gourt, declaring in what cases actions 
may be commenced therein, and then provides for the service of 
the Process, supposing that the Defendants reside in a different 
District, by enacting in what manner such Writs shall be exe- 
cuted, By Law, the Circuit Court had cognizance of the 
matter forming the subject-of the Appellants’ demand ; it was 
necessary to serve the Defendants who reside in a District other 
than that in which the Writ issued with the Process of the 
Court ; by Law, such Process must be directly addressed to 
the Sheriff of such other District, who ‘is, by Law, authorised 
and ordered to execute and return the same to the Court whence 
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M issued. Besides the 93rd section meets the case where, in 
am action in the Circuit Court, Process must be served either 
within or beyond the limits of the District in which a given 
Circuit is situate, for it provides ‘ that if in any case, either in 
€ the Superior Court or in the Circuit Court, any Writ shall 
* require to be executed by the Sheriffs of two or more Districts, 
€ or by a Bailiff in one District and by a Sheriff or Sheriffs in 
** another or others, then such Writ shall be addressed to such 
*© Sheriff or Sheriffs, and to any Bailiff of the Superior Court, 
‘< as the case may réquire, and as many originals shall be made 
“© as there may be Districts in which it is to be executed,” thus 
meeting the provisions of the 14th and 49th sections. : The 
Sheriffs of the several Districts being also the officers of the 
Circuit Court, and bound to obey the orders of such Court (sec- 
.tion 109). 


o 


Thus then the question raised for the decision of this Court 
must be decided in favor of the Appellants, for J take it that 
the Circuit Court has jurisdiction ; and that, therefore, the 
Defendants in this cause were properly impleaded befvre the 
Quebec Circuit Court, since the Appellants’ cause of action 
arose within the limits of that Circuit, | 


The second allegation of the exception states a mere matter of 
fact which could not be substantiated without an enquéte, and, 
therefore, the Judgment complained of, if grounded thereon, 
cannot be maintained. The other allegation states that the 
Appellants have not shewn by their declaration, that the cause 
of action arose within the limits of the Quebec Circuit. The 
declaration states the Plaintiffs to be of the Parish of St.-Jean- 
Chrysostéme, in the District of Quebec, and the bill of parti 
culars thereunto annexed states that the cause of action arose 
‘t au dit lieu de St.-Jean-Chrysostéme,” Now, there is but 
one Parish of St.-Jean-Chrysostéme in the District of Quebec, 
and Courts gre bound judicially to take notice of the territorial 
extent of the local divisions of their country, as among others, 
into counties, towns, local parishes, and the like, and of the 
relative positions of such local divisions ; and an appellate Court 
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will also take notice of the nature and extent of the jurisdiction 
of the Inferior Court whose Judgment it revises, The Court, 
therefore, is bound to know that the parish ef 8t.-Jean-Chrysos- 
tôme is in the Circuit of Quebec ; and by the 77th section which 
defines the local extent and limits of the several Circuits, it is 
expressly enacted that the seigniory of Lauzon, in which the 
parish of St.-Jean-Chrysostéme is comprised, is excepted from 
the Beauce Circuit, and therefore within the extent and limits 
of the Quebec Circuit. 


Bossf, for the Respondents :-Contended that no such inter~ 
pretation could be given to the 49th section ; and that wete the 
Court to adopt the Appellants’ views, and decide the case in 
their favor just because an or had been placed where an and 


was intended, the salutary principles of law would be reversed, = 


and the effect would be subversive of the settled jurisprudence 
of this and of other countries. That the protection afforded to 
Defendants, in not compelling them to leave the limits of the 
District in which they reside to defend actions instituted against 
. them, a protection founded on one of the wisest maxims of the law, 
would be entirely destroyed ; that moréover, the declaration did 
not aver that the cause of action had arisen within the limits of 
the Quebec Circuit, and was not, therefore, sufficient to shew 
jurisdiction. | 

The cause was taken en délibéré, and on the 20th May 1851, 
the Court rendered the following Judgment : . 


“ The Court having heard the parties by their Counsel res- 
pectively upon the merits of the present Appeal ; considering 
that the cause of action in the Court below arose within the 
Quebec Circuit, and that, therefore, the Plaintiffs in the Court 
below could lawfully commence their said action in the Quebec 
Circuit, where the same was commenced :—It is considered 
and adjudged that the Judgment appealed from, namely, the 
Judgment rendered by the-Circnit Court on the 24th day of May 
1850, be, and the same is hereby reversed with costs to the said 
Appellants; and the Court proceeding to render that Judgment 
which the Court below ought to have given in the premises—doth 
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reject the declinatery exception filed by the said Defendants in 
the Court below, with costs to the said Plaintiffs in the Court 

below ; and doth order the Defendants to plead to the merits, 
according to the course and practice of the Court; and it is 
farther ordered that the record be remitted to the Court below. ” 


Tatnor, Attorney for Appellants. 
Porm, Counsel for Appellants, . 


¢ Bosst, for Respondents. 





COUR SUPERIEURE.—QUEBEC. 


Présents : Bowxx, Juge-en-Chef, Duvaz, et Mexxpirn, 
Juges. 


de 
1850. 


Jugé, qu’il est dû des lods et 
ventes sur la vente d’une propriété 
tonus à titre de bail emphytéotique 
d temps, lorsqu’outre le paiement 
de ‘a rente annuelle, il y a dez 
deniers d'entrée. 

Dans l’espèce, la clause conte- 
nue au bail emphytéotique, que 
le preneur aura Ie droit, à l’expira- 
tion du bail, d’enlever see batisses, 
RO prive pas le seigneur du droit 
d’exiger des lods et ventes sur le 
prix de telles bâtisses, en cas de 
ventes des dites bâtisses avec le 
terrain, mais pour un prix à part. 


N° vs ee ee v 


Meruor,...... 


Held, that lode et ventes are 
due upon the sale of immoveable 
property held under a bail em- 
phytéotique, when over and above 
the payment of the annual rent, 
there are deniers d’entrde. 

In the case submitted, the 
clause contained in the bail em- 
phytéotique, that the lessee shall 
have the right, atthe expiration 
of the lease, to take away his build- 
ings does not deprive the seignior 
of his right of lods ef ventes upon 
the price of such buildings, in the 
event of their being sold with the 
ground, but for a separate price. 


Jugement le ler juillet 1850. 


Gumi 


" Cetls ection était pour lods et ventes, mmr luliénation de 
certaines bitimes situées dans la seigneurie de Ste.-Anne-la. 
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Pocatière, et sur la cession d’un bail emphytéotique du fonds 
sur lequel les bâtisses étaient construites. Le nommé Joseph 
Miguier dit Lagacé avait d’abord, par acte du 26 décembre 
1838, donné le terrain en question, à bail emphytéotique pour 
vingt-neuf ans, au nommé Francois Miville. (Cet acte du 
26 décembre 1838 contient quelques clauses particulières 
auxquelles il est spécialement référé dans l’exception du Défen- 
deur). Miville, subséquemment, savoir le 3 août 1848, céda 
son droit au dit bail au Défendeur, à la charge par lui de payer ° 
le canon emphytéotique, et lui vendit en outre les bâtisses : 
construites sur le dit terrain, en considération de la somme de 
£450. Mignier dit Lagacé intervint à la cession du bail em- 
phytéotique, et s’obligea, en faveur du Défendeur, de renouveller 
le bail en question, à l'expiration d’icelui, “ pour une autre 
période de vingt-neuf années, à la fin desquelles, et toutes autres 
périodes semblables subséquentes, pour un terme indéfini, il sera 
loisible au dit Méthot, ses hoirs et ayant cause de renouveller le 
dit bail aux mêmes clayses, charges et conditions y exprimées, 
nonobstant toutes dispositions et interprétations de clauses au 
sujet du dit renouvellement,” convertissant ainsi le bail emphytéo-" 
tique en un bail à perpétuité. 


Sur ces actes, le Demandeur, seigneur en possession de la 
seigneurie de Ste.-Anne-la-Pocatière, porta son action pour le 
recouvrement des lods et ventes qu’il prétendait être dus sur la 
somme de £450, alléguant ‘ que la vente susdite par le dit 
François Miville au dit Défendeur, est un acte qui engendre et — 
produit lods et ventes, attendu qu’il y a des deniers déboursés, 
savoir, la somme de quatre cents cinquante louis courant, et que 
Ia dite vente, faite d’abord des bâtiments construits sur fe dit 
terrain, ne peut étre considérée que comme une fraude commise 
pour éviter les droits seigneuriaux. ?? 7 


A cette action, le Défendeur plaida par Exception : 


19 Que l’acte du 26 décembre 1838, par lequel Mignier dit 
Lagacé avait baillé à Miville le terrain dont il était question, 
était purement et simplement -un bail à loyer, la cession duquel 
ne pouvait donner ouverture au droit de lods et. ventes. 
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. 2° Que ke dit acte du 26 décembre 1838, outre les conditions 
mentionnées par le Demandeur en sa déclaration, contenait une 
clause par laquelle il était stipulé, qu’à la fn du bail, le preneur, 
ses hoirs et ayant cause, auraient le droit d’enlever toutes les 
bâtisses qui pourraient être sur le dit emplacement, ainsi qué 
les clôtures qui auraient été faites sur le dit terrain. 


39 Que de plus, par le dit acte, il était permis au preneur 
de se désister du dit bail en tout temps pendant la durée d’icelui. 


"Il était ensuite allégné que ces clauses faisaient du bail un 
simple bail à loyer ; que le preneur n’était pas tenu d’amé- 
lidrer le terrain, qu’au contraire il lui était permis d’enlever ses 
améliorations ; et enfin, qu’en supposant que Île contrat inter- 
venu entre les parties fut un bail emphytéotique, le transport de 
ce bail ne mettait pas le Demandeur en droit de réclamer des 
lods et ventes. 


Les faits furent admis de: part et d’autre; et les parties ayant 
été entendues : — 


Merenvitrn, Juge, lors de la reddition du Jugement, fit les 
observations suivantes, qui sont ici traduites de l’anglais :—Cette 
cause offre deux questions à la considération de la Cour :—Pre- 
mèrement : Est-il dû des lods et ventes sur une propriété tenue 
& titre de bail emphytéatique à temps, vendue pour une certaine 
somme, en outre de la rente annuelle, ou sur laquelle vente il y 
a ce que les auteurs appellent deniers entrée ; et seconde- 
ment, la clause spéciale contenue au bail filé en la présente 
cause, autorise-t-elle le preneur à vendre ses bâtisses avee le 
fonds, lors même qu’elles en forment partie, sans que pour telle 
vente le seigneur puisse réclamer de lods et ventes ? 


Le bail en question, consenti par Joseph Mignier à François 
Miville, en date du 26 décembre 1838, est fait pour vingt-neuf 
années ; ce bail contient Ja clause suivante,—condition qui ne 
se rencontre pas d'ordinaire dans de pareils contrats : “ Droit 
“ au preneur de se désister du présent bail, pendant la durée 
‘€ @icelui, en payant la rente alors échue, etc.” Le 8 août 


1848, Miville, le preneur au dit bail, vendit au Défendeur 
P2 
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fes bâtisses que lui, Miville, avait érigées sur le dit terrain, 
pour la somme de £450, et par le même acte, transporta au dit 
Défendeur tous les dreits qu’il avait sur le terrain en question, à 
la charge, par le Défendeer, de payer la rente annuelle due à 
Mignier, le bailleur, en vertu du dit bail emphytéotique. Tels 
sont les principaux -faits de la cause. 


Quant à la première question, savoir, s’il est dû des flods et 
ventes sur la vente d’une propriété tenue à titre de bail emphytéo- 
tique à temps, lorsqu'il y a des deniers d’entrée, la Cour est 
unanimement d’opinion qu’en pareil cas les lods et ventes sont 
dus. On ne saurait nier, néanmuins, que la question a été beau- 
coup controversée, ce qui est dû, suivant moi, aux opinions 
positives que Hervé a ‘émises à ce sujet: at quoique ce 
sujet ne paraisse pas à la Cour susceptible de beaucoup de 
difficulté, je ferai quelques remarques relativement à cette 
question avant de référer à la seconde ; cette seconde question 
étant celle que l’on suppose offrir la plus grande difficulté. 
J’observerai d’abord que la conclusion à laquelle la cour en est 
venue, en la présente cause, ne milite aucunement contre le 
Jugement rendu en Cour d’Appel, dans la cause de Gugy 
et Chouinard (1), et dans laquelle ‘Vacte en vertu duquel la 
propriété était détenue, était un simple bail à loyer, ainsi qu'il 
fut déclaré par la Cour. [lest clair que ce fait établit une 
différeuce si notable entre les deux ras, qu’il est inutile de 
référer à la cause de Gugy et Chouinard pour en venir à 
une décision dans le cas actuel. Je ne pense pas non 
plus, qu’il soit nécessaire de référer aux nombreuses autorités 
qui pourraient être citées au soutien de l'opinion adoptée par 
cette Cour, toutes ces autorités étant citées dans la cause de 
Gugy contre Chouinard,. que je viens de mentionner. —Ces auto- 
rités tirées de nos meilleurs feudistes, soutenant pleinement, 
ainsi que j’en suis convaincu, fa décision de la Cour, je me con- 
tenterai dans la présente occasion de démontrer, premièrement, 
que la raison donnée par Hervé au soutien de son opinion est | 
mon fondée, et secondement, que Paspect sous lequel Hervé a 





{ip 3 Revue du Lég. et de Surisp., p. 808. 
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envisagé la question, ne s'accorde pas avec les opinions des 
æutres auteurs cités par le Conseil du Défendeur. 


La raison donnée par Hervé, au soutien de son opinion, est 
4 que le bail emphytéotique à temps ne transfère pas la pro- 
“ priété dans aucun sens” (1), et il ajoute un peu plus loin : 
‘On pourrai? aller jusqu’à dire qu’ils (les baux emphitéotiques 
“ à temps) sont véritablement de même nature que des baux à 
‘ ferme ou à louage ” (2). 


Maintenant, si l’on se rappelle que l’emphytéote peut hypothé- 
quer la propriété qui lui est baillée (his estate) ; qu’il peut porter 
l’action en revendication quant à cette propriété ; et que cette 
même propriété peut être vendue judiciairement sur l’emphytéote, 
et que le bailleur, à titre de bail emphytéotique, ne peut détruire 
les droits acquis, en vertu d’un tel acte, par une vente subsé- 
quente ; il sera facile de voir que Hervé n'est pas justifiable à 
dire que l’emphytéote n’a acquis aucune propriété, et que ses 
droits, tels qu’ils sont, n’ont pas plus détendue que ceux du 
preneur à bail en vertu d’un bail ordinaire. Je ne m'arrêterai 
pas plus long-temps sur ce point, attendu qu’il a été habilement 
discuté par Merlin et plusieurs autres auteurs auxquels j’aurai 
occasion de référer plus tard. Je procède donc de suite à 
démontrer que les opinions de Hervé ne sont pas en harmonie 
avec celles des auteurs auxquels il a été référé par le conseil 
du Défendeur, savoir, Freminville, Boutaric, Billecog et Guyot. 


. Je trouve le passage suivant dans Freminville : * Quel- 
‘+ ques-uns ont mis en controverse que le bail emphytéotique 
‘ ne transférait pas la propriété, que le preneur ne devait 
“ être considéré que comme un fermier ; ”” mais l’auteur donne 
son opinion sur ces mots: ‘ Le preneur est appelé seigneur, il 
4 Jui appartient la dominité dans les choses transportées. Ce 
* bail, suivant l'esprit. du Droit romain, et la définition qu’en 
4 fait Dumoulin, est la même chose que le bail à cens. Census 
“ est contractus qui habet nomen, à lege consuetudinartd, 








(1) 2 Hervé Théorie des matie | té d | 
> Ten 338. ieres féodales, 331. 
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W et eniphileusis à lege communi, à scripté ;” et plus loin, 
le même auteur dit : “ Le contrat d’emphitéose est si bien une 
‘ aliénation, qu’il est sujet à retrait ” (1). 


On trouve dans Boutaric le passage suivant : ‘‘ On comprend 
s par ce que nous venons de-dire, que l’emphitéose et le bail à 
“ cens, ne diffèrent pas que de nom. ” (2). 


Guyot dit: ‘ On convient également que l’emphytéote ne 
“ peut transférer à prix d’argent son domaine utile, sans donner 
‘“ ouverture au droit de lods et ventes. ” (3). 


Billecoq, le dernier des auteurs cités par le Défendeur, dit : 
 Ilyÿ a mutation quand le fief a été baillé en paiement à rente 
‘ rachetable, eu à bail emphytéotique. ” (4). 


Ces citations, je pense, me justifient à dire qu’aucun des 
auteurs cités par le Défendeur né soutiennent l'opinion énoncée 
par Hervé, à ce sujet ; et néanmoins, si cette opinion ne se 
trouve pas bien fondée, il est certain que les prétentions du 
Défendeur ne sauraient être maintenues. 


Je référerai encore à une autorité sur ce point; Merlin pose 
la question suivante:  L’ancienne jurisprudence placerait-elle 
‘6 à cet égard l’emphytéote temporaire sur la même ligne que 
‘ Pemphytéote perpétuel ?” Et il y répond en ces mots: 
‘ L’emphytéote temporaire avait, tout le temps que durait soh 
‘ bail, la même action réelle, le même droit foncier que l’em- 
“ phytéote perpétuel, et de là il est clair qu’il n’existait, quant 
“© à la qualité de propriétaire, de possesseur animo domini, 
aucune différence entre l’emphytéose perpétuelle et l’em- 
‘ phytéose temporaire ”? (5). 


Cet auteur, dans le même article, dit expressément que l’em- 
phytéote peut exercer l’action en complajnte et l’action en reven- 





‘C1) Freminville, vol. 5, p. 101. 
(2) Boutaric, p. 427. 
(3) Guyot, vol. 10 p. 536. 
' (4) Billecoq, p. 
(5) Merlin, diet. de Droit, verbo Emphytéese. 
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dicativn, et qu’il peut hypothéquer la propriété qu’il tient à titre 
de bail emphytéotique. Il cite ensuite Boutaric pour faire voir 
que le preveur à bail emphytéotique, de même que le preneur 
à bail à cens, a acquis le droit de domaine utile ;—le droit de 
domaine direct, dans les deux cas, restant toujours au bailleur. 


Quant à l'opinion de Hervé, qui, je crois, est presque le seul 
qui l’entretienne, Merlin ajoute : “ Il est vrai que Hervé avait 
#6 prétendu que le bail emphytéotique temporaire ne transférait 
‘€ pas la propriété, même pour le temps de sa durée, qu’il était 
€ véritablement de même nature que les baux à ferme ou de 
‘€ louage, et qu’en conséquence, la vente qu’en faisait l’emphy- . 
‘€ téote n’était pas plus sujette aux droits de mutation que ne 
‘€ pouvait l’être la cession qu’un fermier faisait de son bail.” 
Merlin commente cette opinion en termes peu flatteurs, la quali- 
fiant de “ paradoxe qui n’a pas fait fortune. ” Je crois qu’il est 
inutile d’en dire plus long dans la vue de justifier l'opinion, que 
même l’emphytéote temporaire a cette espèce de droit de pro- 
priété, dans les terrains qu’il détient à titre de bail emphytéotique 
connu sous le nom de domaine utile, et que la vente de telle 
propriété donne ouverture au droit de lods et ventes en faveur du 
seigneur censier. — 


Je proeéderai maintenant à la considération de la seconde 
question qui se présente en cette cause, savoir, si, en vertu de 
la clause spéciale contenue au bail produit, il est loisible au 
preneur de vendre ses bâtisses avec et sur le terrain, sans, par 
cette vente, donner au seigneur le droit de réclamer des lods et 
ventes. | 


Il me semble que le droit du seigneur de faire pareille récla- 
mation, en la présente cause, est appuyé sur deux règles de 
Droit claires, et qui ne peuvent admettre aucun doute : Ja pre- 
mière est que les bâtisses, construites sur un terrain, deviennent 
partie de l'immeuble suivant la maxime de Droit omne quod 
inedificatur solo cedit ; et la seeonde, que la vente de toute 
propriété, tenue en censive, donne ouverture au droit de lods 
et ventes en faveur du seigneur censier. Faisant application de 
ces règles toutes simples au cas actuel, on trouve que Miville, 
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le preneur, avait construit certaines bâtisses sur l'immeuble per 
lui vendu au Défendeur, Méthot, et que ces bâtisses formaient 
partie de l’immeuble lors de la vente. On trouve de plus que 
Miville, le preneur, ayant, ainsi qu’il l’a été démontré, le 
domaine utile de la propriété sur laquelle les bâtisses en question 
furent construites, vendit le tout pour £450, d’où je conclus, 
que d’après les deux règles de droit auxquelles j'ai référé, il y 
a eu ouverture du droit de Jods et ventes, sur le prix ainsi payé, 
au profit du seigneur censier. 


Ayant ainsi brièvement expliqué pourquoi je crois que le 
Demandeur a droit à ses lods et ventes dans le cas actuel, je 
référerai maintenant aux principaux arguments avancés par le 
Défendeur au soutien de la doctrine contraire. Il a été main- 
tenu que Miville, le preneur, en vertu du bail consenti par 
Mignier, le bailleur, avait le droit d’enlever ses bâtisses, et 
qu’en les vendant à part du fonds, il n’avait fait qu’exercer un 
droit qui lui était conféré par son bail. On peut répondre a 
cette prétention de deux, manières, premièrement, que le droit 
donné par Mignier, le bailleur, à Miville, le preneur, est 
essentiellement différent de celui que Méthot, le Défendeur 
actuel, veut maintenant exercer. Il fut convenu entre Mignier 
et Miville, que ce dernier aurait le droit d’enlever ses bâtisses ; 
ils avaient le droit de faire une pareille convention, qui ne con- 
trevenait aucune règle de Droit, et qui n’attaquait et n’enfreignait 
les droits de qui que ce soit. Mais Miville, le preneur, n’a pas 
exercé ce droit; au contraire, au lieu d’enlever les bâtisses 
ainsi qu’il aurait pu le faire, il les vend avec, et, de fait, comme 
faisant partie du fonds sur lequel elles étaient érigées ; et l’ac-' 
quéreur maintient ensuite que cette vente ne doit point produire 
de lods et ventes. 


Sous ces circonstances, la question ne se réduit-elle pas à 
ceci : les deux parties en cette cause admettent, que le fonds, 
avec les b&tisses dessus construites, a été vendu au Défendeur 
pour £450, et que ce funds est en ta censive et mouvance de 
la seigneurie du Demandeur. D’après ta règle de Droit, et sans 
avoir égard à la convention entre Mignier et Miville, il est loi- 
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sible au seigneur de réclamer le droit de luds et ventes, mais 
d’après la convention entre ces parties, à laquelle le seigneur 
n’est nullement intervenu, il est privé de son droit de lods et 
ventes :-—et de fait, il me paraît qu’en dernière analyse, la seule 
question qui nous reste à décider, est de savoir si la convention 
entre Mignier et Miville peut nullifier la règle de Droit sur 
laquelle le Demandeur appuie sa réclamation. 


La seconde réponse à la prétention, qu’en vertu de la clause 
contenue au bail on avait le droit de vendre les bâtisses, en 
même temps que-le funds, sans donner ouverture au profit de 
leds ef ventes, est que Mignier, le bailleur, n'aurait pu lui-même 
exercer ce droit. En effet, l’on ne pourrait soutenir que si 
Mignier, le bailleur, eut lui-même érigé les bâtisses en question, 
il eut pu les vendre en même temps que le fonds, sans que le 
seigneur pit exiger de lods et ventes. Néanmoins, la préten- 
tion que l’on émet est que le preneur, en vertu du bail qui lui 
a été consenti, a droit de faire ce que le bailleur lui-même 
n’aurait pu faire. Et la conséquence extraordinaire qui résul- 
terait de la doctrine soutenue par le Défendeur, serait, qu’un 
emphytéote se trouverait dans une meilleure position, quant au 
sujet que l’on examine maintenant, -que ne le serait un censi- 
taire qui détiendrait un héritage à titre de cens, ou que ne le 
serait un seigneur censier quant à une propriété tenue à titre 
de fief. Par exemple, il ne serait pas permis à l’acquéreur 
d’une propriété tenue en roture, ou d’une propriété tenue à 
titre de fief, en raison d’une convention entre son vendeur et 
Pautear de ce dernier, de partager le prix de l'immeuble acquis 
par lui entre le fonds de l’immeuble et les bâtisses construites 
sur icelui, et de ne payer les lods et ventes ou le quint, suivant 
le cas, sur cette partie du prix seulement représentant le fonds 
même. Et quoiqu’il soit clair que cela ne pourrait se faire par 
rapport à une propriété tenue en roture ou à-titre de fief, il est 
prétendu néanmoins que cela pourrait se faire par rapport à une . 
propriété tenue à titre de bail empbytéotique. Mais je ne sais 
pas encore les raisons pour lesquelles l’acquéreur d’une propriété 
tenue à bail emphytéotique devrait être placé dans une position 
plus favorable que le censitaire ou le seigneur censjer. 
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Ce que je viens de dire, je crois, explique suffisamment les 
raisons qui m’ont induit à en venir à la conclusion, première- 
ment, que la vente d’une propriété tenue à titre de bail em- 
phytéotique, même temporaire, produit des lods et ventes, quand 
il y a des deniers d’entrée ; et secondement, que les droits sei- 
gneuriaux du Demandeur, ne sauraient être mis de côté en 
conséquence de la clause du bail emphytéotique en question en 
cette cause. 


IL n’est peut-être pas hors de propos d’observer que Pacte du 
8 août 1848, par Miville aa Défendeur, et auquel Mignier 
devint parti, contient certaines conventions qui peuvent avoir 
Peffet de transformer le bail emphytéotique en question en un 
bail emphytéotique à perpétuité ; mais il n’a pas été jugé à 
propos d’insister sur cp point, attendu que, suivant moi, la pré- 
sente cause ne serait nullement affectée par le fait que le bail 
dont il est questien, au lieu d’être un bail emphytéotique tem- 
poraire, est un bail emphytéotique perpétuel ; il ne faut que se 
rappeler que Merlin dit “ qu’il est clair qu’il n'existait, quant 
‘ à la qualité de propriétaire, aucune différence entre l’er- 
“ phytéote perpétuel et l’emphytéote temporaire. ” 


Le Jugement est comme suit : 


‘ La Cour, etc. ; considérant que Ja vente d’uns propriété 
tenue à titre de bail emphytéotique, lorsqu’il y a deniers d’en- 
trée, donne ouverture au droit de lods et ventes en faveur da 
seigneur censier en la censive duquel la propriété vendue est 
située, et considérant que les b&tisses mentionnées en Pacte de 
vente du S août 1848, par Miville au Défendeur, étaient, à 
Pépoque de la passation du dit acte, érigées sur l'immeuble 
transporté et en formaient partie, et que, par conséquent, le 
Demandeur, seigneur de la seigneurie dans laquelle le dit 
irmmauble est situé, a droit aux -lods et ventes sur tout le prix 
mentionné au dit acte, condamne le Défendeur,”’ etc., etc. 


Tascaxnrau J. T., pour le Demandeur. 
Canon er BaizcanGé, pour le Défendeur. 
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SUPERIOR COURT.—THREE-RIVERS. 


Before Bowen, Chief-Justice, MonpeLet, and Vanre.son, 


Justices. 
No 146ç | S4MCEL Priccrprs, . . 7 ~ seco Plaintif, 
of SAMUEL B. Harr & au.,....... Defendanis, 
1651 a 
" (Samuer B. Hart, . . . Opposant afin d'annuler. 


Held, that when a Defendant] Jugé, qu’un Défendeur qui s 
as filed a Petition en inscription | produit une Requéte en inscription 
de faux and has not moved to set | de faux et qui ne s’oppose pas à. 
aside an Inscription on the merits | l’inscription au mérite de la cause, 
of the case, he has thereby vir- | renonce par-là virtuellement à 
tually renounced all pretentions to | toutes prétentions de proséder sur 
proceed on his Petition en faur. | sa Requéte en inscription de faux. 


Judgment readered the 9th June 1851. 


Ya this case, an Opposition afin d’annuler was filed by 
Samuel B. Hart, one of the Defendants, on several grounds, and 
amongst others, because the Sheriff’s Officer had not left with the 
Opposant, who was the party against whom execution had issued, 
a copy of the Procès- Verbal de saisie, at the time of the seizure, 
(sur-le-champ). On the 8th November last, both parties having 
declared their Enquéte, as to the Opposition afin @annuler, 
closed, the Plaintitf inscribed the cause for final hearing upon the 
Opposition for the 11th, which inscription was continued to the 
12th. Bvt previously to the parties declaring their Enquéte 
closed, namely, on the 7th, the Opposant filed a Petition for leave 
to inscribe en faux, against the return of the Shetiff, in which it 
was stated that a copy of the Procés- Verbal de saisie had been 
left with the Defendant S. B. Hart, which the Opposant denied : 
the motion to file the Petition was ordered nisi on the Sth, on 
which day the parties were heard, as well upon that motion as 
upon a motion for a Commission Rogatoire, and the case was 
put en délibéré. On the 12th, the case was withdrawn by the 
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Opposant from délibéré, with the consent of the Plaintiff, and 
struck from the Roll. The Plaintiff, on the 3rd day of the pre- 
sent month of June, inscribed the case for hearing de novo on 
the Opposition, and the Opposant did not move to set aside that 
inscription. 


“ The Court held, that as the Enguéte had been declared 
closed by both parties, without any reservation on the part of the 
Opposant as to his Petition for leave to inscribe en faux, and as 
the Opposant had not moved to set aside the Inscription on the 
merits of the Opposition, he had thereby virtually renounced all 
pretentions to proceed on his Petition en faux, and considering 
that the Opposition was unsupported by any evidence what- 

soever, it was dismissed with costs, ” 


Domovuurin anp De Nivervizze, for Plaintiff. 
Hart A. E., for Opposant. 


SUPERIOR COURT.—QUEBEC. 


N° 1622 Ç Macpoerson, ...........,.... Puf. 
of vs. 
1851. € Tae Banx or Berrisu Nortn America, Defdt. 





In a non-commercial case, the 
father of the party’s daughter-in- 
law is a competent witness. . 


Dans une cause qui n’est pas 
de nature commerciale, le père 
de la bru de l’une des parties est 
témoin compétent. 








This was an action brought by the Plaintiff to recover damages 
from the Defendants, for injuries done to the Plaintiffs house by 
the Defendants, in excavating upon an adjoining lot for the pur- 
- poses of building. 


The Plaintiff called, as a witness, Charles Gethings, whose 
daughter was the wife of the Plaintiff’s son. 


Stuart, ANDREW, objected to the witness being heard, upon 
the ground of incompetency arising from interest, there being 
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issue of the marriage between the Plaintifs s son and the witness’ 
daughter. 


The parties, upon this objection, were heard before Duv AL, 
Justice, who ruled (29th March 1851) that the witness was 
competent, referring to D’Héricourt G. V. 11, n° 24; André, 
Cours de Droit Canonique “ Affinité ”” : ; Pothier, Tr. Cont. 
Mariage, n° 150 et seg. ; 9 Toultier; 289. 


Hotr anp IRVINE, for Plaintiff. 
Srvarr AND Vannovous, for Defendant. | 


* 





SUPERIOR COURT.—THREE-RIVERS. 


, Before Bown, ChiefJ ustice, MonpELET, and VANFELSON, 


Justices. 
N° 48 Ç Apotrnus M. Hart, ....... Plaintiff. 
of . vs. 
1851. € Auexanper T. Hart,...... « Defendant. 


Held, that the party who excepts | Jugé, que celui qui fait une 
in the form of a désaveu, must | exception en forme de désaveu, 
express that the désaveu ia made | .deit exprimer que le désaveu est 
by himself personally, with the aid | fait par lui-même, aidé de son Pro- 
of his Attorney, or by his fondé cureur, ou par son fondé de pro- 
de procuration. ‘| curation. 





Judgment rendered the 9th June 1851. 

Ia this case, the Plaintiff, as Attorney ad lifes of the Defen- 
dant in several causes, claimed the sum of £158 - 8 - 84, for 
costs and disbursements. The Defendant pleaded an Exception 
to the action in which he set forth that in several of the causes 
for which costs and disbursements were claimed, he had never 
instructed the Plaintiff to sue, and that those actions, though 
brought in his name, had been, in fact, brought by a third party, 
and without his (the Defendant’s) knowledge. For these 
reasons, the Defendant disavowed the Plaintiff as to those 
actions. * Moreover, the Defendant alleged that the costs and 
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disbursements in the said actions had been paid by the party who 
brought them in his (the Defendant’s) name ; as to the other 
items of the Bill of Particulara, he pleaded payment. The 
Defendant filed a désaveu, passed before Notaries, in which he, 
the Defendant, personally disavowed the Plaintiff as to the first 
mentioned actions, and gave his Attorney in this cause a power 
of Attorney to take the necessary steps, but no mention of it was 
made in the Exception. The Court held that the Exception 
should express that the désaveu was made either by the Defen- 
dant personally, with the aid of his Attorney, or by his fondé 
de procuration, and that it must be apparent on the face of the 
Exception itself. | 


That part of the Exception was therefore dismissed, and the 
parties ordered to proceed to evidence on the other allegations. 


Harr A. E., for Plaintiff. 
Pozxrre, for Defendant. 





SUPERIOR COURT.—QUEBEC. 
Before Duvaz, and Mrrenrrs, Justices. 


N® 1196 { Pemarnron & au.,......... . Plainiifs, 
of vs. 


1850. | Drures, ... ,.... Defendant: 


In an action brought by a eura- | 


tor to the vacant estate and suc- 
cession of a party deceased, the 
' filing of the acfe of curatorship 
will be suffcient evidence of the 
death of the party, more particu- 
farly if the Defendant has not 
expressly denied the quality as- 
sumed by the Plaintiff, or the fact 
of the death of the party deceased. 


Dans une action portée par un 
curateur 4 la succession vacante 
d’un individu décédé, l’enfilure de 
Pacte de curatelle sera preuve 
suffisante du décès de la partie, par- 
ticulièrement si le Défendeur n’a 
pas expressément nié les qualités 
prises par le Demandeur, ou le fait 
de la mort de la partie décédée. 


Judgment 28th April 1851. 


This was an action of Assumpsit brought by George Pem 
berton, Henry Pemberton, as well in his own hame as in his 
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quality of curator to the vacant estate of the late William Pem- 
berton, deceased, and Joseph Bremner Provan, all heretofore 
Merchants and Copartners. The declaration alleged, that sub- 
sequently to the execution of the contract declared upon, to wit, 
in the month of September, in the year one thousand eight 
hundred and forty four, at Paris, in the kingdom of France, 
the said William Pemberton had departed this life. The Plain- 
- tiffs, at the Enquéte, only filed the acte of curatorship, by which 
Henry Pemberton was appointed curator to the vacant estate of 
the late William Pemberton, deceased,—no Extrait mortuatre 
was filed. 


‘Upon the hearing of the cause finally upon the merits, it was 
urged, on behalf of the Defendant, that there was no sufficient or 
legal evidence of the death of the said William Pemberton, 
inasmuch as the Plaintiffs had omitted to file an Extrait mor- 
duaire or certificate of burial of the said William Pemberton, 
and had not supplied that omission by any other evidence. It 
was answered, on behalf of the Plaintiffs, that the Defendant had 
merely filed an ordinary Defense au fonds en fait, with a 
perpetual Exception—and that he, the Defendant, not having 
expressly denied the allegation of fact, that Henry Pemberton 
was the curator duly appointed to the vacant estate and succes- 
sion of the said William Pemberton, who had departed this life, 
etc—such allegation was to be held as having been admitted by 
him (1), and moréover, that the dling of the acte of curator- 
ship, which was an authentic instrument, was sufficient evidence 
of the fact of the death of William Pemberton.—Judgment for 
Plaintiffs. 

Burroveus ann Tacut, for Plaintiffs, 

Maçcuies, for Defendant. 





(1) 18 and 14 Vic., cap. 38, sec. 85: “ Aad be it enacted, that in 
any pleading in any contested civil case, every allegation of fact, the 
truth of which the opposite party shall not expressty deny or declare to be 
anknown to him, be held to be admitted by him, ?? 
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COUR SUPERIEURE.—QUEBEC. 


Présents : Bowen, Juge-en-Chef, et Duvar, Juge. 


N° 158 | Teru ET autres, Dmdrs, vs. GLACKEMEYER, Dfr, 
et 

de Le Procorgur-Generat pro Reeina,. . . Oppt. 

et : 

1851. {| Auex. LEmoiNE,. . . . . .. cu. Oppt. 


Jugé, que les personnes qui ont 
souffert personnellement des incen- 
dies de 1845, et qui étaient alors 
et sont encore propriétaires des lots 
sur lesquels elles veulent rebâtir, 
ont seules droit à un prêt de 
débentures, conformément aux dis- 
positions de la 9e Vic., c. 62, et 


de la 10e et 11e Vic., c. 35; et 


que ce n’est que dans ce cas que 


la eouronne a un privilège pour te! ' 


prêt, et non dans le cas d’un prêt 
fait à une personne devenue acqué- 


Held, that such parties only, who 
personally suffered from the fires 
of 1845, and were then and are 
now owners of the lots upon which 
they iotend to rebuild, are entitled 
to a loan by way of debentures, 
conformably to the provisions of the 
Sh Vic., c. 62, and of the 10th and 


11th Vic:, c. 35 ; and,that in such 


case only, the Crown has a privi- 
lege for such loan, and not fora 
loan made to persons who have 
become owners of such lots, sub- 


reur de lots incendiés, subséquem- | sequently to the fires of 1845. 


iment aux incendies de 1845. 


Jugement le 28 avril 1851. 





Les immeubles du Défeudeur ayant été vendus en justice, 
YOpposant Lemoine réclama sur le produit d’iceux la somme 
de deux cents livres courant, à Jui due par le Défendeur, en 
vertu d’une obligation, datée le 4 décembre 1849, et duement 
euregistrée. Le Procureur-Général réclamait de son côté, au 
nom de Sa Majesté, la somme de trois cents livres courant, 
montant d’une autre obligation, non enregistrée, datée le 27 
avril 1848, consentie par le Défendeur aux termes du Statut 
Provincial passé dans la 9e année du règne de Sa Majesté, ch. 
62, intitulé : “ Acte pour autoriser Sa Majesté à ordonner 
‘€ Pémission.de débentures à un montant limité, pour venir en 
“ aide à la cité de Québec, ” et d’un autre acte passé dans la. 
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10e et Ile année du règne de Sa Majesté, ch, 35, intitulé : 
‘© Acte pour amender un acte accordant une aide aux personnes 
‘© qui ont souffert par les feux de Québec.” Le Défendeur 
avait acquis en 1848, a une vente judiciaire, un emplacement 
dont les dépendances, alors en posseasion de Dame Angélique 
Dubé, avaient été détruites par les désastreux incendies de 
1845, et s’était adressé aux commissaires chargés de mettre à 
effet les actes sus-cités, pour obtenir d’eux un certificat le décla- 
rant fondé à recevoir du gouvernement un prêt en débentures, 
à la condition de bâtir sur le dit emplacement. Ce prêt lui 
avait été accordé, et en conséquence il avait donné l’obligation 
du 27 avril 1848, sur laquelle le Procureur-Général se fondait 
pour réclainer le privilége créé par les Statuts particuliers 
ci-dessus mentionnés. Lemoine, que le privilége réclamé par 
la couronne devait écarter de l’ordre de distribution, contesta 
l'Opposition du Procureur-Général, et allégua comme moyens 
de contestation :—Que l’Obligation sur laquelle le Procureur- 
Général fondait son Opposition, avait été consentie pour un 
prêt d’argent fait au dit Glackemeyer pour l’aider à reconstruire — 
une maison sur un lot incendié en 1845, conformément aux dis- 
' positions des actes sus-cités, sous la fausse impression que le dit 
Glackemeyer avait droit à ce secours, impression résultant soit 
de erreur des commissaires commis à cet effet, soit du dol et 
des fausses représentations du dit Glackemeyer : tandis que, de 
fait, ce dernier n’était point, lors des incendies de 1845, pro- 
priétaire du lot sur lequel il voulait dépenser en constructions 
l’emprunt obtenu, et ne Pavait acquis qu’en 1848 ; qu’il n’avait 
point personnellement souffert de ces incendies, et conséquemment 
n’était point l’une de ces personnes que la Législature avait eu 
intention de secourir ; que sous ces circonstances, l’Opposant 
Lemoine avait prêté ses deniers en toute sécurité, sur la foi 
dun certificat du régistrateur établissant que Vimmeuble qu’on 
offrait de lui hypothéquèr n’était grevé que de deux hypo- 
thèques de £100 chaque, lesquelles devaient être payées des 
deniers du dit Lemoine ; et que, cependant, les espérances du 
dit Lemoine se trouvaient frustrées par la réclamation du privi- 


lége invoqué par le Procureur-Général, et que le dit Lemo; 
prétendait non fondé. ! emoine 
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La contestation se résumait dans la question de savoir, si le 
privilége réclamé par la Couronne ne devait pas s’appliquer seu- 
lement au prêt fait à des personnes qui avaient personnellement 
souffert par les incendies de 1845, et qui étaient alors, et encore 
depuis, propriétaires des lots sur lesquels elles voulaient réédifier, 
et non aux personnes devenues depuis acquéreurs de ces lots. 


C’est dans ce sens que la Cour a jugé la question. Le Juge- 
ment est comme suit : 


4 La Cour ayant vu, etc. ; attendu qu’! appert par Padmis- 
sion de fait produite de la part de Sa Majesté la Reine Victoria, 
et de la part d'Alexandre Lemoine, Opposant en cette cause, 
que Félix Glackemeyer, le Défendeur en cette cause, n’était 
pas l’une des personnes qui aient souffert par suite des incendies 
désastréux qui eurent lieu à Québec le 28 mai et le 28 juin 
. 1845, et que le dit Félix Glackemeyer n’était pas une des per- 
sonnes qui avaient droit de demander un prêt de deniers confor- 
mément aux dispositions d’un acte provincial passé dans la 9e 
année du règne de Sa Majesté, sous lequel acte aucun privi- 
lége ni hypothèque, résultant de l’Obligation consentie par le — 
dit Félix Glackemeyer en faveur de la Couronne, devant 
Campbell, Notaire, à Québec, le 27 avril 1848, ne pouvaient 
être réclamés, à moins d’avoir fait enregistrer le dit acte comme 
dans les cas ordinaires :-—I1 est ordonné et jugé par la dite Cour 
que les conclusions de l’Opposition du Procureur-Général, au 
moyen desquelles il réclame, au nom de Sa Majesté, un privi- 
lége et une préférence sur tous autres créanciers, soient rejetéeé 
et mises à néant. 


Tascuereav J. T., pour Lemoine. 
Cxagor, pour le Procureur-Général. 
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COURT OF QUEEN’S BENCH.—QUBBEC. 


Before Sir James Stuart, Chief-Justice, and Bowen, Justice. 


of 


1849. € Poccocx, 


. N° ts ws 


sons. Plainiffs, 


« Defendant. 





Held, that an affreighter cannot 


proceed by way of revendication, 
as in the case of an uulawful de- 
tainer, against the master of a ship, 
when such affreighter and master 
cannot agree a’ to the quantity of 
the goods shipped, and as to the 
bili of lading to be signed. 

As to the responsibility of ships in 
relation to goods sent on board of 
tenders or lighters from port of ship- 
ment and departure to another port 
to enable such vessels to pass shal- 
lows. 


Jugé, qu’un fréteur ne peut pro- 
céder par voie de revendication, 
comme dans le cas d’une déten- 
tien injuste, contre un maître de 
vaissesu, quand il y a dificulté 
entre eux quant à la quantité des 
effets mis à bord, et aux connais- 
sements à signer. 

Quant à la responsabilité des vais- 
seaux par rapport à des eflets char. 
gés sur des berges ou alléges au port 
d’embarquement et de départ à un 
autre port pour les mettre à portée 
de passer sur des bas-fonds. 


Judgment 5th April 1849. 





This was an action of revendication, by which the Plaintiffs 
sought to recover from the Defendant the quantity of 457 barrele 
of flour alleged to have been unlawfully detained by him, and 
by which they had caused a certain quantity of flour by them 
shipped on board the bark Jemima, Pollock Master, to be seized 
and attached as their own property, and as having fallen into the 
hands of the Defendant, who unlawfully detained the same. To 
this action, the Defendant pleaded that, as ‘master of the bark 
Jemima, he bad received on board of her 437 barrels of flour 
enly, under a contract of affreightment between the Plaintiffs 
and one T. C. Lee, the owner of the Jemima, to convey them 
from Montreal to some port in England ; and:that he had signed 
and tendered to the Plaintiffs a bill of lading for that quantity, 
which had been refused by them in the first instance, their pre- 
tension being that they were entitled to a bill of lading for 45% 


barrels of flour. The Defendant alleged moreover that the bill 
R2 | 
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of lading for 487 barrels had since been left with and was now in 
the possession of the Plaintiffs. 


The whole difficulty between the parties had arisen in conae~ 
quence of the discrepancy in the number of barrels, the Defen- 
dant pretending that he had received 20 barrels less than the 
Plaintiffs wanted to make him responsible for by the bill of 
lading. . = 

On the adduction of evidence, it was ascertained, that part 
onty of the flour in question had been shipped at Montreal on 
board of the Jemima, and that the remainder had been sent to 
Quebec by the barge Scotland, described as a ship tender, to be 
delivered there on board of the said bark Jemima. The bills of 
lading, relating to that portion of the flour, were signed by Messrs. 
Gilmour & Co., the owners of the said barge, and contained 
‘the following undertaking, ‘‘ to be delivered on board of the 
Jemima at the port of Québec or of any other vessel to be 
pointed out by Thomas Gordon.” It appeared that the error, 
in relation to the 20 barrels missing, had taken place on board of 
the barge Scotland, and that these 20 barrels never reached the | 
Jemima: so ran the bulk of the evidence. Under these cir- 
cumstances, the pretensions of the Plaintiffs were, that inasmuch 
as the barge Scotlond was a ship tender, and that the freight 
earned by her, between Quebec and Montreal, was to be deducted 
from the freight of the Jemima, and the Defendant made, in 
effect, to pay such freight, he was responsible for the flour 
shipped at Montreal on board the said barge. It wase urged by 
the Defendant, that his liability only began upon the tranship- 
ment of the flour from the barge Scotland on board of the 
Jemima ; that until then the Plaintiffs had made it their own 
business, had hired the barge, accepted the bills of lading of 
Messrs. Gilmour & Co, and had kept the cargo so much under 
their own control, that one of the conditions in the bills of 
lading, as stated before, was: * To be delivered on board the 
Jemima, at the port of Quebec, or of any other vessel to be 
pointed out by Thomas Gordon,” (one of the Plaintiffs). 


The questions submitted by the parties to the Court were the 
following : 


315 


1° Was the Defendant, under the circumstances of the case, 
responsible for the barge Scotland, as a ship tender ? 


2° Ifso, and if the tender of the bill of lading for 437 barrels 
only, be insufficient, was the remedy of the Plaintiffs by process 
of revendication the proper one, and if not, what other remedy 
ought they to have exercised ? 


On the first point, it was established, by mercantile men, that 
the ship or vessel must be responsible for the lighters and ship 
tenders, when the cargo is transferred from the ship into the 
lighters and tenders, and not so when the lighters or tenders are 
hired or freighted by wharfingers to convey goods on board of a 
ship laying in the sfream. In support of this distinction, the 
Defendant cited: Abbott, on Shipping, p. 222, s. 3, who says : 
“ The manner of taking goods on board, and the commence- 
ment of the Master’s duty in this respect, depend on the custom 
of the particular place. More or less, it is to be done by 
wharfingers or lightermen according to the usage. If the Master 
receive goods at the quay or beach, or send his boat for them, 
his responsibility commences with the receipt. ” From which it 
must be inferred that if he receive them on board, his responsi- 
bility commences there only (1). A similar doctrine is also to 
be found in 5th Espinasse, N. P. C., pp. 41, 42, 43. 


On the second point, the Defendant cited : Abbott, on Ship- 
-ping, p- 216, s. 4, who says: “ If there is any dispute about 
the quantity or condition of the goods, or if the contents of the 
casks or bales are unknown, the words of the bill of lading 
should be varied accordingly.’? Valin, Commentaire sur [ Ord. 
de la Marine, vol. 1, p. 635, says: “ Le refus du maître de 
“ signer le connaissement, ne pouvant qu'être injuste, il y 
* aurait action contre lui pour l’obliger de signer les connaisse. 
‘ ments, et pour faire ordonner que, faute par lui de signer, le 
“ Jugement qui l’y condamnerait vaudrait signature.” From 
these citations and authorities, it would appear that the remedy 
of the affreighters would be by action to compel the Master to 


(1) Molloy, Bouk 2, ch. 2, sect. 2. 
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sign bills of lading, and execute his part of the contract of 
affreightment, and not by an action of revendication or trover, 
which would suppose that the Master had obtained an unlawful 
possession of the goods, which was not the case. 


The Court adopted this view of the case, and dismissed the 
action of the Plaintiffs, with costs. Actions of this description 
had frequently been brought under ‘similar circumstances, and 
Masters had been compelled to settle, to avoid detention. Since 
the above decision, no similar action has been brought. 


The Judgment is as follows : 


The Court, etc. ; considering that it has not been proved or 
established, by the Plaintiff, that the flour mentioned in their 
declaration, and therein and thereby demanded, came into the 
possession of the Defendant in the manner set forth in the said 
declaration ; but that, on the contrary, it is established by the 
evidence adduced, that the said flour, or so much thereof as 
came into the hands of the Defendant, was by the said Plaintiffs 
shipped and delivered to the said Defendant, under a certain 
contract of affreightment, for the conveyance of the said flour to 
Liverpool in Great Britain, which contract, at the time of the 
institution of this action, was unexecuted, and in fall force ; and 
considering also that it is not established by the Plaintiffs that, 
at the time of the institution of this action, the Defendant wrong- 
fully detained the said flour from the Plaintiffs, but, on the 
contrary, it is established, by the evidence, that there was no 
wrongful detention of the flour in question, by the Defendant 
from the Plaintiffs, the same being held by the Defendant under 
the said contract, and the bailment thereof as aforesaid ; and 
considering, therefore, that the said action of the Plaintiffs is 
altogether without foundation in fact and in law :—It is by the 
said Court, now here, adjudged, that the said action of the said 
John Gordon and Thomas Gordon, the Plaintiffs, against the 
said James Pollock, the Defendant; be, and the same is hereby 
dismissed, etc., etc. 


Stoant A., for Plaintifis. 
Lexizvre AND Ancxrs, for Defendant. 
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QUEEN’S BENCH.—CROWN SIDE.—QUEBEC. 


Before Pangt, Justice. 


THE Queen 
vs Upon an Indictment for Murder. 
Quarnr-Patrses. Ÿ 





In cases of public prosecutions | Dans les cas de poursuites pour 
for felony, instituted by the Crown, | félonie, intentées par la Couronne, 
the Law Officers of the Crown, | les Officiers en loi de la Couronne 
and those who represent them, are | et ceux qui les représentent ont, & 
in strictness entitled to the reply, | la rigueur, le droit de réplique, 

though no evidence ig produced | quand mémg le prisonnier ne pro- 
on the part of the prisoner. duit aucun témoignage. 





Sittings in January Term 1851. 

Upon the trial of the prisoner in this case, upon an Indictment 
for murder, the Counsel for the Defendant objected to any 
address to the Jury in reply, inasmuch as no witnesses had been 
produced on behalf of the prisoner ; the right of reply, on behalf 
of the prosecution, was insisted upon by the Counsel for the pro- 
secution, representing the Law Officers of the Crown (1). 


The presiding Judge admitted that the Counsel, representing 
the Law Officers of the Crown, had the right of reply ; but 
observed that it was a right which was seldom used and rarely 
insisted upon. | 


Ross, of Counsel for prosecution, representing the Law Officers 
of the Crown. 
Sxcretan, of Counsel for the Prisoner. 





(1) Rosces ; Oa Evid., 220; Moodie Br., Crown Cases, 496. 
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QUEEN’S BENCH.—QUEBEC. 


Befvre Sir James ‘Stuart, Chief-Justice, Bowexx, Paner, 
and AYLwin, Justices. 


“N° 40 Ç Rostron & OTHERS, ..... Plaintiffs, 
of vs. | 
1848. (@ Waker, ........... Defendant. 


® ee 


Held, that before the passing of , Jugé, qu’avant la passation de 
the 10th and 1ith Vic., c. 10, | la 10e et 11e Vic., c. 10, le con- 
the consignee of goods could not | signataire auquel on avait fait envoi 
pledge them for his *own debt ; | de marchandises, ne pouvait les 
and that the consignor might reven- | mettre en‘ gage pour sa propre 
dicate them in the hands of a third | dette, et le propriétaire pouvait les 
party. revendiquer entre les mains d’un 

tiers. 





- Judgment the 4th October 1848. 





This was an action of revendication brought to recover back 
from the Defendant 1290 bags of coffee, consigned by the 
Plaintiffs, Merchants at Rio-Janeiro, to the firm of Pickersgill, 
Tibbits & Co., Merchants at Quebec. The Defendant had 
become possessed of this coffee under the following circum- 
stances: it had been agreed between Pickersgill, Tibbits & Co., 
an Forsyth and Bell, that the latter should endorse certain pro- 
missory notes of the former to the amount of £2500, and cause 
the same to be. diseounted—for which they, Forsyth & Bell, 
should receive a commission of 23 per cent, and that for security 
of payment of these promissory notes, Pickersgill, Tibbits & Co., 
should place in the hands of the Defendant the 1290 bags of 
coffee now claimed by the Plaintiffs in this cause. This agree- 
ment had been carried out: Forsyth & Bell had endorsed the 
notes of Pickersgill, Tibbits & Co., to the amount of £3500, 
which notes had been discounted by the Montrenl Bank, and 
finally taken up by the Defendant, who had, in the mean time, 
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received, as a pledge, the coffee in question in this cause. The 
Plaintiffs had now brought their action to recover back the 1290 
bags of coffee from the Defendant ; to which action the Defen- 
dant pleaded that he had received them in pledge from Pickers- 
gill, Tibbits & Co., for security of the payment of the sum of 
£3500. The facts of the case were established as they are 
above stated. | 


- The question, at issue between the parties, was whether the 
consignee of goods, although authorised to sell them, could 
pledge or assign them for his own debt, and whether, in the 
event of such goods being so pledged, the consignor could reven- 
dicate them in the hands of a third party to whom they had been 
so pledged. The Defendant relied upon the provisions of the 
Provincial Act, 10th and 11th Vic., c. 10, which permits 
agents and factors to pledge goods consigned to them. On 
behalf of the Plaintiffs, it was contended that this Statute was 
merely prospective, and could not be applied to this particular 
case, inasmuch as the consignment of the coffee in question had 
taken place before the passing of this Statute. The Court, by 
its Judgment, declared the pledge illegal, null and void, and 
maintained the action of the Plaintiffs. 


The Court, etc., etc., considering that the material allega- 
tions of the Plaintiffs in their declaration have been legally 
proved and established ; and considering also that the peremp- 
tory exceptions of the Defendant, in this cause filed, are not 
legally sustained, and are without foundation :—It is by the 
said Court, now here, adjudged, that ge said peremptory 
exceptions ‘of the said Defendant, be, and the same are hereby 
overruled and dismissed, with costs ; and it is.by the said Court, 
now here, further adjudged, that the said Defendant do forthwith 
restere and deliver up to the said Plaintiffs, as belonging to and 
being the property of them, the said Plaintiffs, one thousand one 
hundred and sixty-four bags of coffee, being part and parcel of 
the quantity of coffee in and by the said declaration of the said 
Plaintiffs demanded ; and in default thereof, that the said Defen- 
dant do pay and satisfy to the said Plaintiffs the sum of four 
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thousand six hundred and fifty-six pounds, currént money of the 
Province of Canada, as and for the value of the said one thou- 
sand one hundred and sixty-four bags of coffee ; and it: is 
further by the said Court, now here, adjudged, that the attach- 
ment of one thousand one hundred and twenty one bags of 
coffee, by the Sheriff of this District, made under and in pur- 
suance of the Writ of Attachment in this cause issued, be, and 
the same is hereby declared to be good and valid in law, etc. | 


Stuart À. for Plaintiffs. 
Duvaz, for Defendant. 





COUR SUPERIEURE.—QUEBEC. 
Présents :° Duvat, et Mzrxpirn, Juges. 


N° 340 {La Reine vs. Anrornx Bansrau, . . Requérant, 
et 
de J.-Brx. Barseau, Poursuivant, et Défendeur sur 
1850. 


Writ de Certsorars. 


. ten 


Le Writ de Certiorari qui 
émane sous les dispositions de la 
12e Vic., cap. 41, doit être adressé 
au Juge de Paix qui a prononcé la 
conviction, et non à l’Huissier qui 
fait signification du dit Writ. Un 
tel Writ, adressé à un Huissier, est 
nul et sara mis au DEAN 


The Writ of Certiorari, issuing 
under the provisions of the 12th 
Vict., eap. 41, must be-addressed 
to the Justice of the Peace making 
the conviction, and not to the 


Bailiff effecting the service of such 


Writ, and'sach Writ of Certiorari, 
addressed to a Railiff, is a nullity 
and will be: superseded. 


Jugement le 16 juin 1851. 


Antoine Barbeau avait été poursuivi par Jean-Baptiste 
Barbeau devant un Juge de Paix de ce district pour avoir passé 
sur la terre du dit J.-B. Barbeau, et par le Jugemert rendu en 
cette cause, le dit Avtoine. Barbeau avait été condamné au. 
paiement d’une amende et d’une certaine somme par forme de 
dommages. | 
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‘Antoine Barbeau se‘croyant lésé par ce Jugement, présenta 
une requête, ainsi que voulu par la loi, pour obtenir un Writ de 
Certiorari (1), afn de soumettre la procédure à la révision de 
la Cour Supérieure. 


Ce Writ émana le 15 janvier 1850, adressé ‘ à aucun des - 
‘6 Huissiers de la Cour Supérieure pour le district de Québec. ” 


Sur le rapport du Writ devant la Cour, il fut fait motion par 
le dit Jean-Baptiste Barbeau que le dit Writ de Certiorari fut 
mis de côté et cassé (quashed) : 1° Parce que le dit Antoine 
Barbeau n’avait donné aucune notice préalable de son application 
pour un Writ de Certiorari, et qu’icelui Writ lpi avait été ac- 
cordé, sans notice au magistrat et à la partie intéréssée ; 2° Parce : 
que le dit Writ était adressé à un Huissier, et non pas au Juge de 
Paix qui avait prononcé la conviction dont le dit Antoine Barbeau 
se plaignait, et que le dit Writ et la requête libellée y annexée 
étaient rapportables en vacance, au lieu de l’être en terme. 


Lors de l’audition de la règle obtenue ‘sur cette motion, l’on 
insista principalement sur cette: partie du second moyen, par 
laquelle il est dit que le Writ est adressé à un Huissier et non 
au Juge de Paix. 


Duvai, Juge, lors de la reddition du Jugement, dit que le 
Writ de Certiorari en cette cause devait être adressé au Juge 
de Paix qui avait prononcé le Jugement. L’objection, que le 
Writ était adressé à un Huissier, était fatale. 


JuczuenT :—La Cour, etc., ayant entendu les parties sur la 
motion de J.-B. Barbeau, pour mettre de côté, etc., le Writ de 
Certiorari émané en cette cause :—Il est ordonné que le dit 
Writ soit mis de côté (superseded). 


BæLzrau, pour Ant. Barbeau. 
TascuEergau J. T., pour Jean-Bte. Barbeau. 





(1) 12 Vic., cap. 41. 
s? 
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COUR SUPERIEURE.—MONTREAL. 


Présents : Surrx, Vanrecson, et Mondelet, Juges. 


de 
1850. 


Louis BELANGER, . 


vs. 


ss... . Défendeur. 


* N° 1299 ALæxis TarLLerme, és-qualité,. . . Demandeur, 





Le marguillier ea charge a seul le 
droit de recevoir les rentes et de- 
niers dus à la Fabrique : la nomi- 
nation par les anciens marguilliers 
d’un procureur fabricien jugée illé- 
gale ; et injonction faite au fabri- 
cien ainsi conétitué procureur de 
s’abstenir de ses fonctions. 


The margutllier en charge has 
alone the right to receive monies 
due to the Fabrique : the appoint. 
ment by the anciens marguilliers 
of a procureur fabricien held to be 
illegal; and the party so appointed, 
ordered to abstain from exercising 


| the duties of his office. 








Jugement le 4 mars 1851. 





Cette action fut commencée par une requête libellée, en 
vertu de la 12e Vic., ch. 41, demandant' un Writ de la nature 
d’un Writ de Quo Warranio, contre une personne entrant dans 
l'office de marguillier-en-charge de l'Œuvre et Fabrique de la 
paroisse de St.-Martin. Le Demandeur, par sa requête, allé. 
guait que, le ler janvier 1850, il avait été nommé marguillier- 
en-charge de la paroisse de St.-Martin, conformément à la loi 
et à l’usage suivi dans cette paroisse, et s’était, én conséquence, 
chargé de cet emploi ; que parmi les devoirs compris daus l’ad- 


-. ministration générale de l’'Œuvre et Fabrique de la dite paroisse 


et que la loi lui imposait, était celui de faire collection et de pour. 
suivre le recouvrement des sommes dues à la dite Œuvre et 
Fabrique ; que depuis la nomination du Demandeur à cet 
office, le Défendeur avait constamment persisté à l’entraver 
dans l’exécution des devoirs du dit office, et ne cessait 
d’en agir ainsi : il procédait ensuite à détailler les actes d’agres- 
sion dont il se plaignait. Il concluait à ee qu’il émana un Writ 
sommant le dit Louis Bélanger de comparaître, pour voir décla- 
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rer le dit Requérant marguillier-en-charge de la paroisse de St. 

.Martin et en la possession légale du dit office; que lui, le 
Défendeur, n’avait aucun droit à la gestion des affaires, non plus 
qu’à l’administration des deniers de la dite Fabrique ; qu’il fut 
en conséquence expulsé du dit office de marguillier-en-charge, 
dont il avait usurpé les droits et dont il détenait illégalement la 
possession, et qu’il lui fut fait défense de récidiver à l’avenir, 
etc., le tout avec dépens. 


Cette requête Etait accompagnés d’affidavits pour soutenir les 
- faits qui y étaient allégués. 


Le jour du retour du Writ, en vacarice, le Défendeur, coni- 
paraissant par ses procureurs, fit motion pour rejeter cette 
requête, se fondant sur l’insuffisance des affidavits, parce que 
leur teneur était incertaine et vague, et que les faits sur lesquels 
on s’appuyait pour suutenir la requête, n’étaient pas énoncés 
avec précision. 


Cette objection ayant éte renvoyée, le Défendeur plaida au 
fonds par une Exception péremptoire, niant l’ururpation, et 
citant la coutume qui existait dans la paroisse, (en conséquence 
de Ja maltiplicité des affaires de la dite Fabrique et dit désavab- 
tage qui avait résulté de ce que l'ou avait laissé la conduite des’ 
affaires aux marguilliers comptables, qui, souvent, n’avaient pas 
les connaissances nécessaires ni le loisir pour tenir les comptes), 
de nommer une personne pour terir les comptes'de Ja Fabrique’ 
et faire collection des sommes qui lui étaient dues, et qui 
était aussi autorisée spécialement à agir comme procureur de la 
Fabrique. Que depuis le mois d’août 1845, le Défendeur avait 
été engagé par le curé et les anciens et nouveaux marguilliers 
de la paroisse pour remplir ces devoirs, et avait continué de les 
remplir sans dépasser les limites de son mandat. 


Ii plaida aussi une Défense au fonds en fait. Le Requérant 
ayant attaqué les Exceptions' du Défendeur généralement en 
droit, les parties furent entendues en droit, et le conseil du 
Requérant, pour se soutenir dans la position qu’il avait prise, 
allégua les raisons suivantes : 
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1° Que les actes allégués par le Défendeur étaient les actes 
dont se plaignait le Requérant ; qu’ils étaient illégaux et ne. 
pouvaient être reçus comme moyen de défense ; 


29 Que la coutume invoquée par le Défendeur était une cou- 
tume illégale, et ne pouvait affecter les droits du Requérant, 
qui n’y avait point donné son consentement, et qui était la 
personne responsable pour la tenue des comptes de la Fabrique ; 


89 Que l'incapacité relative des marguilliers comptables, 
n’était pas une raison de les décheoir de leurs droits, et ne 
donnait pas au conseil de Fabrique le droit d’exercer Jes pou- 
voirs de marguilliers comptables, ni par conséquent le droit de 
déléguer ces pouvoirs a d’autres ; 


4° Que l’autorisation, donnée au Défendeur le 3 août 1845, 
pour tenir les comptes des marguilliers comptables, ne transfé- 
rait aucun droit valide, et n’avait aucun effet continu jusqu’à 
ce jour ; | 


§° Que le Défendeur ne pouvait se prévaloir de cette procura- 
tion illégale qui portait en elle-même l’empreinte de sa nullité. 


La Cour, après délibéré, rendit Jugement le 2 septembre 
1850, renvoyant les réponses en droit (demurrer) sur le prin- 
cipe que les matières alléguées étaient des matières de fait, qui 
ne pouvaient se soulever dans ce moment, et que la réponse du 
Défendeur, qu’il n’avait pas fait acte d’intrusion,,. était suffisante. 


Les parties procédérent à l’enquête. De la part du Deman-. 
deur, on appela plusieurs témoins qui prouvèrent sa nomination 
comme marguillier-en-charge, selon son rang d’ancienneté, et 
conformément à l’usage de la paroisse de St.-Martin ; que le 
ler janvier. 1850, il prit possession du dit office, et se trouvait 
en droit de le retenir jusqu’à l’expiration de l’année ; que peu 
de jours après s'être installé dans sa charge, il fit annoncer à 
l'issue du service divin du matin, un jour de dimanche, qu’il 
avait intention de remplir tous les devoirs de la charge, et 
notifia les paroissiens de s'adresser à lui dans toutes les affaires 
concernant la Fabrique, et surtout dans les affaires où il s’agis- 
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sait du paiement d'aucune dette ; que peu d’instants . après, 
Léandre Decelles, un des crieurs de la paroisse, lut un écrit, 
par lequel il notifiait les paroissiens de ne pas payer au mar- 
guillier-en-charge, mais au Défendeur, et que ceux qui avaient 
payé au Demandeur seraient forcés de payer une seconde fois ; 
que le Défendeur avait institué plusieurs actions pour le recou- . 
vrement de sommes dues à la Fabrique, et qu’il avait persisté à 
le faire contre le gré et malgré les désaveux du Requérant ; 
que, de plus, dans les actions portées par le Demandeur comme 
marguillier-en-charge, dans la Cour des Commissaires à Ste.- 
Rose, le Défendeur avait comparu et, au nom de la Fabrique, 
avait nié son autorité, et avait réussi à faire renvoyer les actions, 
et avait retiré de l'argent de quelques personnes qui avaient déjà 
payé au Demandeur. Sur les transquestions, ces témoins recon- 
nurent que le Défendeur n’avait pas pris sa place dans le banc 
d’œuvre, et que pendant plusieurs années il avait, comme pro- 
cureur de la Fabrique, perçu les arrérages qui lui étaient dus 
sans qu'aucune difficulté ne se fut élevée sur ce point. 


On ajouta aussi que, depuis quatre années, l’élection du mar- 
guillier-en-charge s'était faite par toute la paroisse, au lieu , 
qu'avant ce temps, cet officier était toujours élu par les anciens 
marguilliers, et que la seule difficulté qui existait entre les 
parties, était celle concernant la perception des argents dus à la 
Fabrique, le Demandeur s’arrogeant le droit de les recevoir, en 
sa qualité de marguillier-en-charge, tandis que le Défendeur 


prétendait, de son côté, avoir le même droit comme procureur 
de la Fabrique. 


De la part de la défense, on appela plusieurs témoins qui 
prouvèrent qu’en 1845, selon la coutume dans la paroisse, le 
Défendeur avait été nommé procureur de la Fabrique par les 
anciens et nouveaux marguilliers pour percevoir les sommes 
dues à la dite Fabrique ; qu’il n’avait jamais prétendu être 
le marguillier-en-charge, mais seulement le procureur de la 
Fabrique ; qu’il demeurait près de l’église, tandis que le 
Demandeur résidait à une distance de plus d’une lieue ; que ce 
dernier ne pouvait ni lire ni écrire, et que le Défendeur était 
une des personnes instruites de la paroisse. 
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. On ajouta aussi que ce ne fut.qu’en 1845 qu’on appela les 
notables de la paroisse pour voter à l'élection d’un marguillier 
qu'avant ce temps on n’avait jamais eu un procureur fabricien, 
le curé ayant rempli les devoirs de cet officier ; que tout allait 
bien jusqu’au temps où l’élection se fit par les paroissiens, mais 
-que depuis environ deux ans, on avait formé deux partis, les 
anciens marguilliers d’un côté, et les nouveaux marguilliers de 
Pautre, c’est-à-dire les marguilliers qui avaient été élus par les: 
paroissiens ; que les anciens marguilliers avaient riommé le 
Défendeur contre la volonté des nouveaux ; que le Défendeur 
agissait comme Secrétaire-Trésorier et non comme marghillier ; 
qu’il n’avait regu que les. arrérages, et avait refuaé de recevoir 
les soinmes dues pour l’année courante ;.qu’il avait été élu à: 
une assemblée des anciens et des nouveaux marguilliers, et l’acte 
d'engagement par lequel il avait 616 nommé, avait été passé de- 
vant Notaires. Le Défendeur fila cet acte d'engagement comme 
exhibit, avec les extraits des registres de la Fabrique, qui prou- 
vaient que, même depuis 1787, les marguilliers avaient cou- 
tume de nommer un procureur pôur gérer les affaires spéciales 
de la Fabrique. 


Surrx, Juge :—Le Demandeur se plaint de ce‘que le Défen- 
deur s’est immiscé dans l’office de marguillier-en-charge de la 
paroisse de St.-Martin, et allégue les faits dont il se plaint. Le 
Défendeur a plaidé une procuration de la pert des anciens mar- 
guilliers. Les questions soumises à Ja considération de la Cour 
sont: 1° N’y avait-il pas intrusion de la part du Défendeur ; et, 
s’il y avait intrusion, Vautorité que l’on invoque: pour la’ sou- 
tenir, est-elle une autorité suffisante? La Cour n’a aucun doute 
que les actes dénoncés ne soient ceux que le marguiHier-en-charge 
est appelé à accomphir. La fonction d’un marguillier-en-charge, 
si elle signifie quelque chose, ne signifie pas simplement que le 
marguillier pourra prétendre à certains droits honorifiques : elle 
lui donne le droit d’administrer les affaires temporelles de 
l'Eglise. La Cour est donc d’opinion que les droits du mar- 
guillier-en-charge sent convenablement définis par le Deman- 
deur,, et que les faits dont il se plaint-étant des actes dont il était 
lui-même tenu, l’usurpation,. de la part de qui que ce soit, du 
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droit de les accomplir, est une usurpation de l’office de mar- 
guillier, tel que la loi le suppose. Puis vient la question de 
savoir si les anciens marguilliers avaient le droit d’accorder le 
pouyoir donué au Défendear pour agir comme procureur fabri- 
cien. Ce pouvoir dérive de la paroisse entière, et il ne saurait 
être exercé par une partie des paroissiens. Ici, l’engagement 
entre les anciens marguilliers et le Défendeur date de l’année 
1845, et la Cour est d’opinion qu’un pareil afrangement ne peut 
infirmer l’autorité légale du marguillier-en-charge qui tient son 
autorité de la paroisse entière. 


Monpezer, Juge :—Dans ce pays; il n’y a point, comme 
en France, de bureau ordinaire composé des anciens marguil- 
liers, et la prétention du curé et des anciens marguilliers de 
nommer le Défendeur, est un pur acte d’usurpation. 


Le Jugement de la Cour est en ces mots : 


‘© Considérant que le Demandeur a légalement établi qu’il y 
avait intrusion de la part du Défendeur, en par ce dernier rem- 
plissant les devoirs du Demandeur comme marguillier-en-charge 
de l’Œuvre et Fabrique de St.-Martin, et en autant que le 
Défendeur, sans aucune autorité suffisante, s’est immiscé illé- 
galement dans la dite charge, et a usurpé les droits du Deman- 
deur, en prenant sur lui la gestion des affaires temporelles de 
l'Œuvre et Fabrique de St.-Martin ; et vn aussi que le Défen- 
deur prétend avoir, lui seul, l’autorité exclusive de recevoir 
les argents dus à la dite Fabrique, et d’en avoir l'administra. 
tion, laquelle autorité, en loi, appartient exclusivement au 
Demandeur, comme marguillier-en-charge de la dite Fabrique, 
et comme procureur fabricien de la dite Corporation, en vertu 
de la loi ; considérant aussi, que le pouvoir réclamé par le 
Défendeur se fonde sur un acte d’arrangement, fait entre les 
anciens et nouveaux marguilliers de la dite paroisse de St.- 
Martin, et le dit Défendenr, en date du 8 août 1845, et invo- 
qué par lui dans son plaidoyer, lequel acte est illégal, nut et 
de nul effet, vu que les anciens et nouveaux marguilliers 
n’avaient pas le droit de faire un tel arrangement—la Cour 
déclare, que les dits actes d’administration, de la part du Défen- 
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deur, sont des actes d’intrusion et d’usurpation sur les droits du 
marguillier-en-charge, et ordonne que le Défendeur soit démis 
et exclus de la dite charge, et qu’il lui soit fait défense d’en 
exercer les droits, et ordonne de plus que le Défendeur s’ab. 
stienne, dès à présent, de s’immiscer dans la dite charge et de 
_ remplir les devoirs de marguillier-en-charge de Œuvre et 
Fabrique de St.-Martin ; et de plus, condamne le Défendeur 
aux dépens de la présente action.” | 


Dr Brecer er Denome, pour le Demandeur. 
Cueraizr et Dorron, pour le Défendeur. | 





‘SUPERIOR COURT.—QUEBEC. 
Before Bowen, Chief-Justice, and Mraenrra, “Justice. 


N° 451 Ç Perravtr & Al. Lee ee eee ee Plaintiffs, 
of vs. 
1851. € Bacquer, .........,...... Defendant. 


Held, that the prescription of three |  Jugé, que la prescription de trois 
years against Clerke of Courts, must | ans contre les honoraires des Grefs 
be supported by evidence that final | fiers, requiert la preuve que Juge- 
Judgment was rendered in each | ment final a été rendu dans chaque 
and every cause, for more than | cause, trois uns aa moins avant 
three years, before the institution | l’institution de l’action. 

of the action. 





Judgment rendered 1st July 1851. 





This was an action brought by the representatives of J. F. 
Perrault and by Edward Burroughs, both joint Prothonotary of 
the Court of King’s Bench for the District of Quebec, against the 
Defendant Bacquet, heretofore a practising Attorney before that 
Court, for the recovery of £364 - 19 - 1, due to them as for 
fees of office, since the Ist day of January 1832 to the Ist day 
of March 1843. 
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Phe action was brought in the year 1846. To this action the | 
Defeudant pleaded that hé had always paid cash for the services 
téadered to him by the Plaintiffs, and also that final Judgment 
had been rendered since more than thrée years in each and every 
cause, wherein the Plaintiffs claimed their fees against the Defen- 
dant ; and that, therefore, their right of action was extinct by 
reason of prescription. This plea was founded upon, an Ordi- 
nasice of the French Kings of 1510 (1). ° 


While the case was pending, the 12th Vict., ch. 44, was 
passed, containing the following provision: ‘* Whereas doubts — 
‘ have arisen with respect to the rights of the Clerks of the 
% several Courts of Justice, in Lower-Canada, to sue for the 
% recovery of sums due to them for fees or emoluments of Office, 
€ after a certain time, from the day when such fees or emolu- 
© ments have become due ; and whereas by an Ordinance of 
“ the King of France, of the month of June in the year one 
“ thousand five hundred and ten, it is enacted and ordained, 
6 that all actions of Clerks of Courts of Justice, for the recovery 
“ of sums due to them by. virtue of their Office, shall be subject 
‘ to a prescription of three years, and whereas the said Ordi- 
“* nance forms part of the Civil Law of Lower-Canada : Be it 
“ therefore declared and enacted, that in all. actions brought or 
‘ to be brought by the Prothonotary or Clerk of ‘any Court of 
“ Justice in Lower-Canada, for the recovery of fees or emolu- 
“ ments of Office, it has always been and shall be lawful for. 
* the Defendant to plead three years prescription to the demand 
“in any such action, dating from the date of the delivery or 





(1) Jain 1510, s. 43 —Pour ce que souvent est advenu que plusieurs 
grefliers, avocats, procureurs et solliciteurs de notre royaume ont long- 
temps attendu à se faire payer des actes, registres et grosses des procès 

éux reçus, et ont mis dette sur autre, tellement que quelquefois leur 

@ convenu faire vendre, crier et subhagter les biehs et héritages des 
parties, pour lesquelles ils avaient reçu les dits procès, dont ils ont été 
truits : pour à quoi obvier, avons ordonné et ordonnons que désormais 
les dits greffiers ne pourraient demander je salaire à eux dû pour les dits 
procès par eux reçis, sinon qu’ils le demandent trois ans après les dits 
proces, à is, les-autres ordonnances de nos dits prédécesseurs faites sur 
moindre temps demeurans en leur force et vertu.”—{Recueil d ~ 
wances, Néton,: L'vol., p. 84} EPS Ordon 

T2 


330 


4 transmission of the papers, documents or orders which such 
6 Prothonotary or Clerk may have been required to prepare 
and deliver, by. virtue of the duties of his Office, or from the 
date at which it may have been lawful for such Clerk to 
demand the payment of any sum for the filing of actions, or 
“ other judicial documents, on the filing of which a fee is granted 
‘ to euch Clerk, as provided by the said Ordinance, and such 
‘¢ prescription shall be a bar (Jin de non recevoir) to any such 
‘6 action. ” 


Bowen, Chief-Justice :—This is an action to recover fees of 
office said to be due to the Plaintiffs, the heirs of the late J. F. 
Perrault and Edward Burroughs, formerly joint Prothonotary of 
the late Court of King’s Bench, for the District of Quebec, 
against the present Defendant, the Hon. E. Bacquet, formerly an 
Attorney and Advocate, practising in the same Court. The 
Bill of Particulars shews a balance in favor of the Plaintiffs of 
£3864 - 19 - 1, which has, however, been reduced by the Plain- 
tiffs to £264-11-$. The first point we have to consider ia 
the sufficiency of the proof adduced i in support of the demand 
thus made. 


The witnesses examined by the Plaintiffs in relation to the 
accounts, are: Mr. Von Exter, Mr. Mure, Mr. Tanswell, and 
Mr. Dufresne. 


Mr. Dufresne was attached to the Plaintiffs’ Office, in- the 
Inferior Court, up to 1838 ; Mr. Tanswell had not charge of 
the accounts until 1835 ; and Mr. Mure did not enter into the 
employ of the Prothonotary until August 1835. None of these 
three witnesses could, therefore, have any personal knowledge 
respecting the charges anterior to 1835. 


Mr. Von Exter thus remains alone with respect to this part 
of the account. As to the charges from the commencement of 
the account down to the end of 1848, this witness says : 


“ The items from the 2nd February 1832 (the beginning of 
“ the account) to the 14th October 1833, consist of entries of 
‘ actions, of Judgments which weré not charged or received 
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“ by me and were not passing through my hands. They appear 
“© to have been received by Mr. Burns, one of the Clerks of the 
“© said Office.” Thasame witness says: ‘ Depuis le 2 février 
1832, jusqu’au 21 janvier 1834, les items portés dans le 
“ compte de particularités ne sont pas entrés dans mon livre de 
“ caisse. Ces items sont pour des entrées dont je n’avais pas à 
“ m'occuper. Ces entrées étaient réglées par M. Burroughs 
“ et M. Burns qui s’occupaient de ce département. ” 


‘It would therefore appear, that Mr. Burns was the only 
witness who could have any personal knowledge as to this part 
of the account, and be unfortunately has not been examined. 
‘The account might possibly have been proved, had the wit- 
mosses compared it with the Registers, but no attempt to do this 
has been made. 


As tothe charges for 1834, this witness who, as has been 
already shewn, is the only one of the Plaintiffs witnesses, who 
could have any personal knowledge on the subject, says : 


‘€ Quant aux items du dit compte pour l’année 1834, n’ayant 
‘ pu me procurer le journal tenu par moi durant cette année, 
‘ on m’a montré au greffe un journal pour 1834, qui n’est pas 
‘ le mien, mais qui peut être, pour ce que j’en sais, une copie 
‘ du mien ; il est de l’écriture de M. Burns. En voyant ce 
‘¢ journal, je n’ai pas voulu le comparer avec le compte de par- 
“ ticularités en cette causé, parce qu’il m’est impossible de 
savoir si ce journal est correct ou non.” 


We understood at the argument, that there was but one: 


Account Book missing, but according to the evidence of this 
witness, it would appear that the Day Book and Ledger, for 
1834, are both missing. Be this as it may, the witness has, in 
effect, declared that he cannot give any evidence as to the 
charges in 1834. 


The oral evidence, as to this part of the account, is thus reduced 
te the declaration of Mr. Tanswell that he copied it from a copy 
made by Mr. Burns of a Journal kept by Mr. Von Exter. Even 
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if the action were uncontested, we could hardly overlook this 
defect in the proof, but it is plainly impossible for us to do so in 
the present case, in which: the Defendant positively denies any 
indebtedness to the Plaintiffs, and in support of that denial, has 
examined all the Gentlemen who were Students in his Office, 
during the period embraced in the account, namely : Mr. Gau- 
thier, Mr. Crémazie, Mr. Faucher, and Mr. Lemieux. ‘These 
Gentlemen concur in declaring in the most positive manner, that 
the Prothonotaries constantly retused to give Mr. Bacquet credit, 
and that he paid ready money for whatever he required at the 
Prothonotaries Office. 


The Plaintiffs, doubtless aware that their evidence was not as 
strong as they could wish, endeavored to improve their position 
by examining the Defendant upon Faifs ef Articles, and it has 


been contended that the answers.of the Defendant must be taken | 


as confessing the Plaintiffs’ demand. 


We cannot, however, attribute any such effact:to them. The 
account, with respect to which the Defendant was examined, 
contains 50 closely filled pages, and in a considerable part of 
the account no mention is made of the nature of the services per- 
formed. The Defendant being interrogated, as to whether the 
whole of that account is not correct, and as to whether all the 
services therein charged were not performed at his request, and 
being required to point out the items (if any) which he thought 
incorrect, answered as follows : “ Non ; tous les services énu- 
‘6 mérés au compte de particularités n’ont pas été faits et rendus 
‘ par les dits J. F, Perrault et Edward Burroughs pour moi et à 
‘ ma réquisition. II m’est impossible de distinguer aujourd’hui 
‘ ceux qui ont été faits à ma demande, de ceux qui ne l’ont pas 
‘ été; mais je déclare que j’ai payé pour ce qui a été fait à ma 
‘ demande. J'ai fait défense à ceux que jai envoyés au greffe 
‘ pour moi de prendre à crédit, et j’ai fait dire au Greffiers de ne 
“ pas donner crédit en mon nom.” This answer to the Srd 
question was much relied oh by the Plaintifis. 


Taken by itself, it would not be a full answer ; but, if read, 
as we think it must be read, in connexion with the previous 














answere, we think it is sufficient. Enough has been said to 
shew that it is impossible for us to maintain that part of the 
Plaintiffs’ demand which has reference to services performed 
before 1835. 


The services for which charges are made in the remainder of 
the account, are, we think, sufficiently proved to have been 
performed. It was mentioned by the’ Defendant’s Counsel at 
the argument, that during the time Mr. Mure had charge of the 
Books, he was absent about 20 months. It will be found, 
however, that when Mr. Mure was absent for the first time, 
‘namely in 1838, Mr. Von Exter had charge of the Books ; and 
the entries made after the date at which he absented himself, for 
the second time, amount to but a few shillings and have heen 
paid. The same witnesses who have proved that the services 
charged sybsequently to 1834 were performed, have also proved 
that 3 considerable portion of these services were performed, 
not only, not at the request, but against the will of the Defendant. 


This was done with the view of accelerating the despatch of 
the business before the Court, and doubtless had that effect, but 
it had also the effect of causing charges to be made against the 
Defendant for which he was not liable, and it is in evidence by 
the Plaintiffs? witnesses that those charges, although clearly erro- 
neous and frequently objected to, were not expunged. 


‘The evidence of the witness, Mr. Von Exter, on this point, 
is as follows : “ Beaucoup de charges ont été faites contre les 
‘€ avocats, quoiqu'il fut douteux si le tarif ou le Statut donnât 
“€ droit de les recevoir. M. Burroughs savait très-bien que ces 
‘€ items ‘étaient objectés, mais il donnait toujours ordre de les 
€ charger. Les copies de Jugements, Certificats de no plea, 
“ Mémoires de frais, Certificats de défaut, étaient faits d'avance 
_ “et chargés contre les avocats, qu’ils les prissent ou non. 
“ Lorsque les avocats refusaient de les prendre, on ne rayait 
‘ pas les charges faites contre eux à ce sujet.” 


‘Mr. Dufresne, the Deputy Prothonotary, says :— M. 
‘€ roughe. est dans Vhabitude de faire préparer, à le ah 
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‘“ chaque terme, les Mémoires de frais et copies de Juge- 
‘ ments dans chaque cause, sans qu’ils soient demandés par les 
‘€ avocats, et ils-sont chargés aux comptes des avocats ; et 


‘ lorsqu'ils refusent de les prendre, les charges restent toujours 
‘ contre eux pour les Mémoires de frais et copies de Jugements. 


Il est à ma connaissance, qu’il y a dans le bureau de 
“ M. Burroughs, une quantité de Mémoires de frais et copies 
‘ de Jugements, qui n’ont jamais été demandés, ou qui ont été 
‘€ refusés, et qui, je crois, sont chargés contre les avocats. 


‘€ C’est de coutume dans le greffe de préparer des Règles sur 
“des Motions nisi, lorsque la partie adverse a donné “ reçu 
‘€ copie” sur les dites motions : ces Règlés sont filées dans les 
‘€ Records et chargées contre les avocats, d’après l’ordre de 
“* M. Burroughs, qui avait reçu ordre d’un des Juges de la Cour, 
“ à ce qu’il m’a dit, d’en agir ainsi ; la même chose avait lieu 
‘€ par rapport aux Certificats de défaut et de no plea, que l’on 
‘€ préparait sans avoir été demandés, et que l’on chargeait 
** contre les avocats, ” 


The testimony. of Mr. Tanswell and of Mr. Mure: is to the 
same effect, and the Defendant’s witnesses clearly establish, that 
this system was extended to him. It is thus placed: beyond 
doubt, by the Plaintiffs’ witnesses, that some of certain classes 
of charges, contained in the account filed as Plaintiffs’ Bill. of 
particulars, are incorrect and are not recoverable from the Defen- 
dants. Unfortunately. for the Plaintiffs, we have no means of 
ascertaining what portion of these classes of charges is objec- 
tionable and which portion is unobjectionable. We see nume- 
rous Certificates of no plea, Certificates of default, copies of 
Judgments, Bills of Costs, etc., charged ; and we are informed 
by the Plaintiffs witnesses, whose testimony, in this respect, 
agrees with that of the Defendant’s witnesses, that a part of 
these papers was prepared by the Defendant’s orders, and that 
another part was prepared without any such order ; how are we 
to distinguish the papers prepared at his request from those pre- 
pared contrary to his wishes.or without any order from him ? 
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The Plaintiffs have thus blended a part of their account which 
was unobjectionable with charges that are liable to insuperable 
objections, and having thus blended that which was unobjec- 
tionable with that which was objectionable, and having afforded 


us no means of separating the one from the other, we can 
pursue but one course, namely, to reject the whole. 


For these reasons, we are of opinion that all the charges in 
the Bill of Particulars for Certificates of no plea, Certificates of 
default, Copies of Judgments, Bills of Costs, and Rules nisi, 
must be struck from the Plaintiffs’ demand. 


The manner in which the Plaintiffs’ accounts were kept, as 
shewn by their own witnesses, contributes to prove, that the 
Defendant could not have answered to the interrogatories sub- 
mitted to him otherwise than he did. 


If the Prothonotary, for a senies of years, charge an Advocate 
in large practice with all the Certificates of no plea, Certificates 
of default, Rules, Copies of Jndgments and Bills of Costs, which 
could possibly have been made in the cases in which he was 
concerned, whether those papers were requested or not; it 
would hardly be reasonable to require a party thus charged to 
separate all the services requested, from those that were not 

requested. That duty would fall more properly on the party 
who made the charges. 


The deduction to be made on this account, amounts to 
£34 - 4-4, 


Having shown. to what extent we think the Plaintiffs action 
must fail, irrespective of the Defendants plea of prescription, we 
now proceed to the consideration of that plea, and in relation to 
which important questions were argued, the Ist being, as to 
whether the prescription of three years, established by the 48th 
section of the Ordinance of 1510, in relation to actions of Clerks 
of Courts. of Justice for the recovery of sums of money due to 
them by virtue of their Office, is in. force in Lower-Canada ? 
The 2nd question being as to whether the Defendant was bound 
to tender his oath in support of his plea ? 
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These questions do not appear to us to be susceptible of much 
difficulty ; but we think it needless to express an opinion iw 
relation to them, as the Defendant has failed to prove the mate-: 
rial allegations in his plea. The words of the Ordmance are : 


‘ Avons ordonné et ordonnons que désormais les dits Greffiers 
ne pourraient demander le salaire à eux dû pour les dits 
“ procès par eux reçus, sinon qu’ils le demandent trois ans après 
‘ Tes -dits procès finis. ” 


The plea of prescription according to the requirements of the 
Ordinance alledges : 


4€ Parce que Jugement final a été prononcé dans chacune des 
‘ causes mentionnées au dit compte de particularités plus de 
‘6 trois ans avant l'institution de la présente action ; ?” but in 
support of this essential allegation, the Defendant has offered 
wo proof whatever. 


On this objection. being urged by the Plaintiffs, the Defen- 
dant’s Counsel endeavored to evade it, by saying that the Bill 
of Particulars shewed that Judgment had been rendered more 
than three years before the institution of the Plaintiffs action, in. 
almost all the cases for which charges are made in the Bill of. 
Particulars. Îtistrue that there are a very great number of 
copies of Judgments and Bills of Costs charged in the Bill 
of Particulars ; but it was argued, and we think, properly, that 
we have no means of deciding which of these Judgments were, 
and which of them were not final, independently of the ordinary 
Interlocutory Judgment, petitory actions, actions en bornage, 
actions to account, actions en séparation and thers, furnish a. 
class of Judgments, which without being final, may carry costs 
and be. enforced by executions. Were we to regard every. 
Judgment contained in the account as a final Judgment, we. 
very probably would be right as to the majority of cases ; but, 
on the other hand, we certainly would:be wrong in-some. 


The Defendant could easily have: minde’the' proof complete ini 
this respect, atid! nott Having dbnd so, it cantict' reasonably be 
asked, that we, in order to remedy a défect in the Deferdant’s: 


proof, should adopt a rule which would certainly, in some cases 
subject the Plaintiffs to injustice: - 


The Defendant called our attention to ‘the defects in the 
Plaintiffs’ proof and has had the full benefit and advantage of 
them ; the Plaintiffs, in their turn, called our attention to the 
defects i in the Defendant’s proof, and they must have the benefit 
té which they ure entitled by réadoti of those defects. 


Such being our views,. we are of opinion. that the exception 
of prescription must be dismissed ; and as to the Plaintiffs’ 
demand, we are of opinion that the charges anterior to 1895, 
being unsupported by legal evidence, must be rejected, and that 
a further sum of. £31 - 4 - 4 miust be deducted for the reasons 
already explained. 


The balance, ‘therefore, is AS - 2 - 8, for which the Plain- 
tiffs will bave J ndgment with interest from the service ef process 
and costs of suit. 


The Judgment id ab follows : ‘ 


“© The Court, etc., etc. ; considering that the Defendant hath 
failed to prove the material-allegations in the Exception by him 
in this cause filed, firstly pleaded, contained, the said Exception 
is hereby dismissed ; and considering also that the Defendant 
hath failed to prove that final Judgment had been rendered in 
the several suits at law, causes mentioned in the Bill of Parti- 


culars by the Plaintiffs in this cause filed more than three years 


before the institution of the present action, as alleged by the 
Defendant in the Exception by him in this cause secondly 
pléeded; thé stid last mentionell Exception is’ aléo kefbby dis- 


missed ; aiid consideting in fine; that the Plaintiffs have proved 
their demand against the Defeudant to the extent df forty three 


pounds two shillings and three pence currency, snd to no grester 
extent :—It is by thé Court, now here, considered and adjudged, 
that the tid Deféndant do pay to the Plaintiffs the said sum of 
forty three poutids two shillings and three pence currency,” etc: - 


Lerrevez ani ANGER’, for Plairitiffs. 


Canon and Baricanaë, for Defendant. 
v8 


à 





“338 


SUPERIOR COURT.—MONTREAL. 
* Before Dax, Vaxrxisox, and Mowpxzer, Justices. — 


N° 2198 ( Tur Hon. Sie James Stuart, Bar. Plaintiff, 
. of . ; vs. 
1850. À Epmunn Lanazey & az... . . . . Defendante. 


' Held, that an allegation of pos- | Jugé, que le simple allégué de 
session by the Plaintiffof the land ion par le Demandeur d’un 
claimed by him,is sufficient to main- | héritage, est suffisant pour soutenir 
tain an action of réintégrandewith- | une action de réintégrande, sans 
out alleging a Possession, annale. | alléguer la possession annale. 





J admet 29th ot Apri 1851. 


The Plaintiff sued the Defendants by an action of réinté- 
grande to recover the possession of a lot of land, in the township 
of Shefford, from which he alleged himself to have been forcibly 
ejected by the Defendants, and for £500 damages resulting 
from such dispossession. There were three counts in the decla- 
ration: in the first, it was alleged that the said Sir James 
Stuart, ‘ for a long space of time next before the trespass and 
trespasses, disturbance, dissension, and dispossession hereinbefore 
mentioned, was lawfully seised and possessed of a certain lot, 
piece, or parcel of land,” etc., etc.; in the other two counts, 
the possession was alleged to have been “ for more than a year 
and a day next before the said trespass and trespasses. ” 


The Defendant demurred to the first count : “ Because the 
‘€ said Plaintiff hath not alleged and set forth any sufficient pos- 
#6 session of the lot of land therein set forth to enable him to have 
‘€ and maintain the said conclusions of his said declaration, and 
‘6 because, by law, in order to maintain the said conclusions, 
‘¢ the said Plaintiff was and is bound to set forth and allege pos- 
‘© session, previously to the alleged disturbance and eviction com- 
4 plained of, of a nature and duration sufficient to sustain the 
“ action, which the Plaintiff hath failed to do, and because the 
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*¢ said portion of the said declaration is wholly independent of, 
and can form no ground fur the conclusions of the said declara- 
€ tion, and ought not to be joined with the other allegations of 
‘t the Plaintiff’s declaration.” 


At the argument on the demurrer, the following authorities 
were cited : 


“1° The possession of a year and a day is not required.—N our. 
Dénizart, verbo Complainte, 5. 1, n° 3; 1 Argou, p. 242, liv. 
2, ch. 9 ; Imbert Pratiq., liv. 1, ch. 17. 


29 The possession of a year and a day is required in actions 
of réintégrande, except when the possessor’ is expelled.—Po- 
thier, Possession, n° 106, 109, 114, 115, 123 ; Pothier, Cout. 
d’Orléans ; Introd. au tit. 32, n° 41; Réper. de Juris., verbo: 
Voie de fait ; Duparc Poullain, tit. 10, p. 706 : Hen. de Pensey, 
de la Compétence des Juges de Paix, ch. de la Réintégrande ; 
Dalloz, art. Possession, pp. 231, 232 ; Sirey, 20, 1, 209 ; 
Arrêts de la Cour de Cassation of 10th November 1819, 28th 
October 1826, and 5th March 1828 ; Dall. 28, 1, 163; Palais 
1898, t. 3, p. 51; Sirey 28, 1, 355, 11th June 1828. 


39 The possession of a year and a day is requisite.—Duples- 
sis, des Actions; 2 Bourjon, p. 510, n° 10; Toul., vol. 11, 
n° 123 et seg. ; Poncet, des Actions, p. 99; Trop., Prescrip., | 
n° 307, adopts this opinion as being “ seule admissible ” under 
the code. In the 4 Rev. de Lég., 7, 3, it is said ; ‘ La pos- 
“© session annale n’est exigée que pour la complainte ; la simple | 
‘€ détention suffit pour exercer Ja réintégrande. ”? 


The Court held the declaration as it stood to be sufficient. 
The term ‘ possession”? had a technical meaning: it meant 
that kind of interest which would entitle a party to bring an 
action.— Vide Pothier, Possession, pp. 2 et 3. Demurrer dis- 
missed. | 

The Judgment is as follows : 


“* Considering that the allegations of the Plaintiff in the said 
first count contained, that for a long space of time next before the 





340 


trespass and dispossession therein mentioned, he was legally 
seised and possessed of the lot of land therein described, ig 
sufficient to enable him to prove such a possession as is by law 
required for the maintenance of his said action, doth dismiss the 
said demurrer with costs. ” 


Henry Sruasr, for Plaintiff. 
A. G. Rosxrtson, for Defendants. 


ES 
SUPERIOR COURT.—MONTREAL. | 
Before Dat, Surre, and Vanrazsex, Justices. 


Ng gw Epzisoy, Sznm.,....... Plaintiff, 
of V8 | 
Tomas Duns,. ...,...,... Defendant. 


qe 


1851. 


_ Held, that an action will lie by | Jugé, que le cessionnaire d’un 

the assignee of a read officer against | officier de la voirie peut intenter 

an absent proprietor te recover au | une action contre un propriétaire 

amount due for making a road | absent, pour recouvrement du coût 

through his lands. d’un chemin sur les terres de ce 
propriétaire. - 


Judgment 21st May 1851. 


This was an action brought under the Act 13th and 14th Vie., 
ch. 41, against an absent proprietor of wild bands, to recover the 
value of work done on a public road 


The declaration alleged the appointment of certain parties 
as Commissioner and Surveyor of roads for the township of 
Dunham, under the Acts 2 Will. 4th and 2 Vic., and the 
making of a road through the sixth and seventh ranges of the 
said township by the Plaintiff, acting under the directions of the 
said road Officers, and by virtue of a Procés- Verbal dated 18th 
July 1834 ; that part of the land through which the said road 
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ran at that time, belonged to the Honorable Thos. Dunn, the 
original grantee of the Crown, but had since devolved to and 
become the property of the Defendant, who was the legal repre- 
sentative of the said Honorable Thos. Dunn ; that the cost 
incurred in making the said road through the lots belonging to 
the said Dunn, had never been paid ; but that hy Acts of 
trenafer sinpe passed, and which the Plaintiff specially act up, the 
road Officers. of the township of Dunham had assigned their 
rigbts te recover the said sum of money, to the Plaintiif, who, 
thereby and by: reason of the Statute in that case made and pro- 
vided, was entitled to have the same of the Defendant.: con- 
clasion for £849 - 10 - O principal, damages, and interest. 


To this declaration, the Defendant pleaded a Défense au fonds 
en drait on the grounds, 19 that there was no statement in the 
declaration that the formalities required by the road Acts had 
been complied with, and 2° because there was no legal contract 
or undertaking, express or implied, between the parties, alleged 
or set forth in the declaration, 


At the argument on the demurrer, Hewey Srusar, for 
Defendant, contended : 


19 That no action could be msintnned at common law for 
rond labor. 


2° That the Statutes directing the opening of rosds on certain 
conditions, also established the mode of recovering the argount 
expended for the seme,, and thes the. form of preceeding for such, 
recovery, Waa imperative and could not be akered at the choice 
or caprice of the pesty pretending ta he aggriaved.. 


30 That the action, by the Statutes, was given to the road 
Commissioners and their successors in office, and that no legal 
assignment of such claim could be made to Ellison by any road 
Commissioner then in office, The law having, for prudent con- 
siderations, not given the action to the party who performed the 
work, upon a certificate of the road Commigsioner, but given. the 
action itself to, a public. Officer, and his successors in office, 
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4° That the Statutes, under.which Ellison claimed, had all 
expired, and had not been continued in force for this particular 
suit by the Statute passed last session as was pretended by the 
Plaintiff. 


Smirn, Justice : The old Statutes in this Province made no. 
provision for the construction of roads through wild lands by © 
absent proprietors, and the Statutes cited (2 Will. 4th and 2 
Vic.) were passed to remedy that defect. Under these Statutes, 
the only legal remedy was by the public Officer, who could not 
assign his claim. I hold, therefore, the assignment in this. 
case to be null. Until there has been a Judgment declaring : 
that the debt has been created in compliance with the requisite 
formalities, there can be no debt to assign. ‘The reference to 
assignees in the late Statute 13th and 14th Victoria, establishes 
nothing on this point. ‘It does not make such an assignment 
valid, the preceding law not having given the right to assign. 
It leaves the parties in the same position as they were before. 
I am, therefore of opinion that the action should be dismissed. 


Day, Justice, giving the Judgment of the Court, said : I do 
not agree with my learned brother, that the action is based on 
the two Statutes cited, and that if they fail, the action must 
also fail. The declaration does not state under what Statute 
the work was done. All that appears is, that the Defendant 
being absent, and the Plaintiff having expended money in making 
the road, all parties combined in assigning their rights to him. ° 
Now, by the Act S6rd Geo. 3rd, ch. 9, it was provided that : 
when parties are absent, roads may be made through ‘their : 
land at their expense, and: an action is. given to’ the public ° 
Officer to recover the amount. The present action, therefore, 
is not based on the two Statutes cited, which only give an 
hypothecary right. Then, a right to recover existing against 
an absent proprietor, is there any thing to prevent the public 
Officer from assigning his right to the Plaintiff? The debt 
existed from the moment the work was completed, and the only 
question is, whether there is any thing in the character of a 
public Qfficer which prevents the assignment from taking 
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place... I cannot-see that there is. It is true that the Statute 
1Sth-and 14th Vic., confers no new right of assignment on the 
‘public Officer ; it enacts nothing ; but it recognises the rights of 
the assignee, and taking that with the general principle, 1 am 
of opinion the demurrer should be dismissed. 
Vaxrezson, Justice : I agree in the view taken by the learned 


Judge (Day). The law of France is essentially different from 
that of England, in: respect to the assignment of choses in 


action, and [ can see no reason why the rights invoked in this 


case are not assignable. 
- Demurrer dismissed. 


Guerx, for Plaintiff. 
Sruart H., for Defendant. 





SUPERIOR COURT.— MONTREAL. 


Before Dar, Vawrxetson, and Monprxer, Justices. 


' of 


+ 1843.. C Wa. Launm, . 


N° 2685 ; Davin Brown,. . 


. Pliff: and Incid. Defendant, 
and 
. Deft: and Incid. Plain. 





Held, that a buïlder who has 
erected seven houses, the founda- 
tions of three of which have given 
way, eo that they have to be taken 
down, is responsible for the vices du 
sol, although the excavation has 


been done according to plans and. 
specifications under the directions 


of an architect in charge. — 


Jagé, qu’un constructeur qui a 
bâti sept maisons, dont trois se sont 
écroulées ou ont dû être démolies, 
est responsable des vices du sol, 
nonobstant que. les excavations 
aient été faites suivant les plans et 
devis et sous la direction -d’un 
architecte employé par le proprié- 
taire. 


” Judgment 17th June 1851. 


This was an action brought by a builder to recover the sum 
of £389 - 1-6, balance due on a contract for the erection of 
seven houses, and for extra work. 
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The declaration alleged an acte sows seing privé dated the 
9th February 1843, by which the Plaintiff agreed te erect seven 
houses for the Defendant, in Mountain-street, in the City of 
Montreal, according to certain plans and specifications, for the 
price of £1009 for excavation and masons’ work, and £542 for 
bricklayers’ work ; that there wasa further agreement after- 
wards for £8 extra on excavation and masons’ work ; that the 
Plaintiff, accordingly, performed the work in a proper and work- 
manlike manner, except a small portion worth £90, which the 
Defendant would not have done ; that there had been a breach 
of the contract on the part of the Defendant, who was further 
indebted, on the 22nd September 1848, to the Plaintiff, in the 
sum of £32 - 1 - 6, for extra work done at his request ; that on 
the whole sum sé due, the Defendant had paid to the Plaintiff 
the sum of £1125, leaving a balance of £389 - 1 - 6, still due 
and neglected to be paid, to the Plaintifi’s damage of £400: 
conclusion for £389 - 1 - 6, with interent and costs. 


The Plaintiff filed as exhibits: 1° Copy of contract of 9th 
February 1843, which refers to specifications and drawings to 
be followed, and speaks of an architect in ciarge ; 2° OvltiGcate 
of 10th August 1843, by Footner, the architect in charge, as to 
the-performance of work ; 3° Statement and account with notice 
of claim. 


The Defendant, by his plea and incidental demand, set up 
the contract of Oth Februaty 1843, and then went of to allege 
that the Plaintiff, not regarding his legal liability as master 
mason, did not excavate skilfully the foundations, more particu 
larly those of the three center houses, but laid the said foundations 
on a soft substance, so that the walls, when partly built, gave 
way, and had to be taken down and rebuilt ata cost of £330 ; 
that the Plaintiff was, by law, answerable for this, and that the 
Defendant had suffered loss im consequence : 1° of the £330 
before mentioned ; 2° of £500, on account of damage done to 
the whole row; 3° of £210 for loss of rent by delay in 
finishing houses ; and 4° of £50 for payments to other contrac- 
tors for loss of time, etc., etc. : in all, £1250, for which sum 
he prayed Judgment against the Plaintiff. | 
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To these pleas, the Plaintiff filed special answers, in which 
he alleged that the contract bound him to the specifications, 
plans and drawings, and placed him under the direction of an 
architect in charge ; that the depth of the excavation had been 
particularly marked out on the said plans and drawings, and had 
been executed exactly as thereby required ; that when the exca- 
vation had been so made, a stratum of sand and clay had been found, 
which had been carefully examined by the Defendant and by 
Footner, the architect in charge, and by them declared sufficient ; 
that, thereupon, the foundations had been laid ; that it was true the 
three centre houses had sunk a little more than was usual, which 
was caused by a mossy earth under the sand and clay of which 
there was no indication ; but that there had been no want of skill 
on the part of the Plaintiff, who had acted in accordance with the 
contract and the special orders of the Defendant ; that, more- 
over, the demolition of the walls had not been required, inas- 
much as the defect could have been remedied without it, at ar 
expense of less than £50, and that the Plaintiff could not be 
held liable for it. 


The Defendant filed as exhibits the contract of the 9th February 
1843, with the specifications therein referred to, and working 
plans of the buildings. 


Issue having been joined on these pleadings the parties pro-. 
ceeded to proof, and a number of witnesses were heard on both 
sides. 


At the hearing on the merits, the Counsel for the Defendant 
laid down three propositions: 1° That the Plaintiff was respon- 
sible for the vices du sol ; 29 That negligence and want of skill 
had been proved ; 3° That the building was at the Plaintiff's 
risk till delivered. 


The following authorities were cited by the parties: Domat, 
L. C., liv. 1, tit. 4, s. 8; Pothier, Oblig., n° 163 ; Pothier, 
Louage, n° 425, 426 ; Louisiana Code, art. 2733 ; Ancien 
Dénizart, verbo Bâtiment, p. 302; Nouv. Dénizart, verbo 
Bâtiment, s. 7, p. $12 ; Guyot, verbo Architecte, pp. 580, 581 ; 
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Fbid., verbo Bâtiment, p. 281 ; Ibid.. verbo Maçonnerie, pp. 
51, 64, 65; Desgodets, pp. 273, 580 ; Roger et Ridlez, verbo 
Architecte, pp. 268 et seg. ; Riffe-Caubray, Pandectes Fran., 
1805 ; Historique of article 1792 of Code Civil; 17, Duran- 
ton, n° 255, p. 248; 4, Duvergier, n° 350, p. 402; 3, Del- 
vincourt, p. 118; 9, Troplong, n° 818, p. 46, n° 993, p. 213 
et seq. ; Frény Ligneville, Code des Architectes, 1837, ch. 18, 
sec. 1, p. .286; Lepage, Lois des BOtiments; 2, Nouveau 
Desgodets, p. 26 et seq. 


Day, Justice : This is an action brought upon a contract by 
the builder of certain houges, against their proprietor, to recover 
the sum of £389 - 1 - 6, the balance remaining due under the 
contract, and some small additional sums for extra work. There 
is no contest as to the contract and balance due, but the Defen- 
dant has set up by exception, and also by an incidental demand, 
a claim for damages, because, as he alleges, three of the houses 
were placed on an insufficient foundation, and sunk, and it 
became necessary to reconstruct them ; in consequence of which 
he has sustained damage exceeding the amount due under the 
contract. On this, the Plaintiff took issue by answering spe- 
cially that the houses in question had been erected under the 
provisions of the contract, in accordance. with the plans and 
specifications, and under the superintendence and directions of 
the Plaintiff's architect, and that he was not, therefore, liable 
for these damages. On the issue so taken, two questions of 
fact have arisen, which it is necessary the Court should first 
decide before taking up the question of law : 1° Whether there 
was an architect in charge on behalf of the Defendant ; and 
2° Whether there had been a proper degree of care taken to 
ascertain the nature of the soil upon which the foundation was 
laid. These questions came up before the Court in an exceed- 
ingly fair manner ; in fact, the proceedings have been conducted 
in a spirit of great fairness on both sides. The existence of the 
plans and specifications, and that the houses were built in con- 
formity with them, is admitted. Upon the first point, the 
Court are with the Plaintiff. They are satisfied there was 
an architect, who drew the plans’ and superintended the con- 
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struction of the buildings ; on the second, as to whether a proper 
degree of care has been taken to ascertain the nature of the soil : 
they are with the Defendant. On this point, they think it 
has been sufficiently shewn that proper precautions have not been 
taken to ascertain the nature of the ground by probing or other- 
wise, but that taking it for granted that the soil was all of the 
same character, there has been an omission to ascertain the fact 
in the way that it ought to have been ascertained. The facts of 
the case are simply these. The, Plaintiff undertook to build 
seven houses jn a row, at the request of the Defendant. The 
soil on which these houses were to be built, was a description 
of clay and sand mixed. Four of the houses seem’ to have 
had a sufficient foundation, but in the middle of the.row was the 
site of an old water. course or swamp, covered over with a 
coating of sand, and it became necessary to go six or seven feet 
deeper before a sufficient foundation could be found. The parties 
engaged in the building, taking it for granted that all was right, 
built the seven houses all on the same foundation, and the con- 
sequence was that the walls sunk, and had to be taken down to 
prevent them from falling. Now, whether the precautions, 
which it was the duty of the parties engaged to take, in order to 
satisfy themselves of the nature of the soil before proceeding to 
build, have been taken, is a matter of evidence to be deter- 
mined by those conversant with these matters, and on looking at 
the evidence adduced, the Court are satisfied that these parties 
have not done so. Three experienced persons who have been 
called to speak to this point, swear that it was imprudent to 
build without first sounding and ascertaining what stratum was 
beneath, and that they are of opinion that sufficient precau- 
tion has not been taken, and that there was neglect. Then 
comes the question as to the rule of law : 1° Whether, under the 
law of the country, the warranty of the: builder to adapt his 
foundation to the nature of the soil on which he is building, and 
to indemnify the proprietor in case the building prove unsound 

is-presumed, although nothing is said on the subject at the time | 
of the contract. On this point, the Court are with the Defen- 
dant : the whole tenor of the decisions in France, based upon 
texts of the roman law, (which latter, however, are only 
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applicable to public buildings), establishes the Kability of the 
builder. The reason of this arises from the presumption that the 
proprietor is unskilled in thése matters, and that when he goes 
to the builder he has a right to expect that he will make such a 
foundation as that the houses erected on it will stand. There is 
besides a motive of public policy which would subject the builder 
to this risk, and renders it necessary that he should take extreme 
care in the construction of buildings. It arises from the fact that 
the lives of persons inhabiting,the houses, and of passers by, are 
endangered by the falling. In France, the builder was held to 
guarantee the building for ten years, and the same rule will 
necessarily prevail here. This warranty is equally binding 
whether the destruction or damage of the building arise from 
the builder’s carelessness in the erection of it, or from putting it 
upon an unsound foundation. On looking through the books, ante- 
rior to the Code Napoleon, the Court does not find any express 
warranty for what was called, in that Code, vices du sol, but 
the expression invariably made use of is that the builder was 
bound to warrant the solidity of the building : this, of course, 
he could not do unless be warranted the solidity of the founda- 
tion, and, therefore, the one warranty must be held to include 
the other, and this liability of the builder is not affected by 
the fact, that his work was done in conformity with his contract 
and the specifications furnished him. Then, as to the other 
question, whether the employment of an architect by the Defen- 
dant under whose directions the Plaintiff worked, relieves 
him from liability ? This is the most favorable aspect of the 
case for the Plaintiff, because if the proprietor chose to employ 
a skilled party like an architect to look after his interests, it 
seems only reasonable that the builder should be relieved from 
liability ; but here again the law is against him, and holds 
him liable jointly and severally with the architect. On looking 
under the word Architécte in the Répertoire, a case will be 
. found where this principle was directly maintained, and though, at 
first sight, such a rule may seem to sin against the equity 
of contracts, yet such is the importance of guarding life and 
property, that the Court are not disposed to say that the rule 
goes beyond the strict bounds of reason. On these grounds, 
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therefore, the Court are of opinion that the liability of the 
builder is not diminished by his acting under the instructions 
of an architect. . It was his business to see that all necessary 
precautions were taken, and if he did not do this, and the 
buildings proved unsound, he must be held liable for the conse- 
quences: then all that remains to be done, is to settle the 
quantum of damages. In respect to the £330 for the recon- 
struction of the walls, there is no dispute on that point, and 
the Defendant is entitled to recover that amount; but then he 
sets up other damages: 1° That the houses are materially 
diminished in value in consequence of taking down the walls, 
and that they are not worth so much as if the work had been 
well-done at first—for this, he claims £500 ; 3° That in con- 
sequence of their not being finished the Ist November, he has 
missed the opportunity of letting them, and has lost rent to the 
amount of £200 ; 80 He claims £50, which he says he has 
been compelled to pay other contractors in consequence of the 
retardation of the buildings. On this last point, it is only 
necessary to say that there is no evidence that such money 
has been paid : in regard to the loss of rent also, the evidence 
is‘ inconclusive, it not appearing that any application has 
been made to lease the houses, or that ‘the Defendant has lost 
the opportunity of letting them. On these two grounds, there- 
fore, no case is made out; but as regards the diminution of 
value, there is some evidence, the witnesses fixing it at from 
£150 to £200. The Court will take the minimum sum, and 
award £150 on this ground to the Defendant, thus more than 
covering the Plaintiff's claim, whose action is therefore dis- 
missed, and the Defendant will have Judgment on his inci- 
dental demand for the balance. 


Monpæzer, Justice, observed : That the fact of an architect 
being associated with the builder does not destroy or lessen the 
responsibility of the latter, who is not bound to follow blindly 
the instructions of the architect, unless they are consistent with 
the safety of the ‘work. 


The Judgment is as follows : 
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‘ Considering that the Defendant hath established by evi- 
dence the material allegations in the exception by him in this 
cause filed, and more especially that, previously to the construc- 
tion of the three houses in the said exception specified, the 
proper and usual examination and precautions were not had or 
taken for ascertaining the nature of the ground whereupon the 
same were built, and that the foundation of the said three houses 
was not constructed in a manner adapted to the nature of the 
said ground, or sufficient for the support and solidity of the said 
three houses, by reason whereof it became necessary to demo- 
lish and reconstruct the walls of the said three houses, in the 
manner and to the-extent in the said exception alleged, and that 
the Defendant incurred and suffered loss and damage thereby, 
that is to say : in the sum of £330 by him paid for the demoli- 
tion and reconstruction of the said walls, and in the further sum 
of £150 for the diminution in value of the said three houses, 
making together the. sum of £480, which exceeds the sum of 
money by the Plaintiff alleged to have become due‘to him for the 
causes in his declaration set forth and remaining unpaid, to wit, 
the sunt of £389 - 1 - 6 ; and further, considering, that although 
the Plaintiff did construct and build the said foundation and houses 
in conformity with the plans and specifications, according to 
which be was bound to construct and build the same, and that 
an architect was charged with the superintendence of the said 
building and construction, nevertheless, the Plaintiff, by reason 
of his omission and neglect to use and take the usual and proper 
means and precautions, for ascertaining the nature of the ground, 
and for rendéring the said. foundation fit and sufficient-to secure 
the support and solidity of the said three houses, and by law, is 
liable to warrant and indemnify the Defendant for the said-loss 
and damage so by him incurred and suffered as aforesaid, doth 
maintam the said exception of the Défendant’s, and dismiss the 
Plaintiff's action with costs ; and the: Court proceeding: td 
adjudge upon:the said incidental demand, doth condemer the 
incidental Defendant to pay’ the incidental: Plaintiff, for his 
damage, the sum of £90 - 18 - 6, with interest and icosts. ”? 


Betuune AND Dunxix, for Plaintiff. 
Cross, for Defendant. 
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SUPERIOR COURT.—MONTREAL. 


Before Day, Smita, and Vanretson, Justices. 


N° 890 C'Samuez Bensaminw & AL, ... . .. Plaintiffs, 
of vs. . 
1850. ( Freperick Wiuson,....... . - + Defendant. 





Held, that the allegation in an | Jugé, que l’allégué dans un 
Affidavit, that the Defendant him- | Affidavit, que le Défendeur lui- 
self stated that he was leaving for | même a dit qd’il partait pour la 
California, is sufficient ta justify | Californie, est suffisant pour justi- 
the issuing of a Writ of Capias ad | fier l’6manation d’un Capias ad 
Respondendum under the Statute | Respondendum en vertu du Statut 
12th Vie., ch. 42. de la 12e Vic., ch. 42. 





Judgment Sth February 1850. 





In this case a Writ of Capias ad Respondendum had been 
sued out, and ‘the Defendant arrested. The Affidavit, which 
was made by the Plaintiffs’ book-keeper, alleged the following 
reasons: “‘ That this deponent hath reason to believe and doth 
““ verily believe that the said F. A. Wilson is immediately 
€ about to leave the Province of Canada with intent to defraud 
“ his creditors, inasmuch as the said F. A. Wilson told this 
“ deponent, this morning, that he was leaving, as deponent 
* understood, on his way to California, and deponent has been 
“ told by others that the said F. A. Wilson was about to leave 
“ for California. ” | 


The Defendant moved to quash the Writ, on the ground of 
the insufficiency of the Affidavit. 


The Court held the Affidavit to be sufficient, and rejected the 
motion. 


E. any G. Canzur, for Plaintiff, 
Macx ann Mur, for Refeadant. 
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SUPERIOR COURT.—MONTREAL. 


Before Day, and Monpezer, Justices. 


of 
1850. 


N° 1 Joux LEEMING,......... 


Avex. G. COCHRANE, ..... 


... Plaintif, 
VS. ° 


wee Defendant. 


sh 


Held, that the allegations that 
a Defendant has taken away goods 
placed with the Plaintiff as security 
for the payment of a note, and that 
he has refused to deliver a horse, 
that he is a stranger and has failed 
to keep appointments, and that he 
has withdrawn himself from his 
creditors, are not sufficient to jus- 
tify the iesuing of a Writ of Capias 
ad m under the Sta- 
tute 12th Vic., ch. 42. 


Jugé, que les allégués, qu’un 
Défendeur a enlevé certains effets 
déposés entre les mains du De- 
mandeor pour sûreté du paiement 
d’un billet, qu’il a refusé de re- 
mettre un cheval, qu’il est étran- 
ger, a omis de tenir ses engage- 
ments et se cache de ses créan- 
ciers—sont insuffisants pour justi- 
fier l’émanation d’un Writ de 
Capias ad Respondendum en vertu 
de la 12e Vic., ch. 42. 


Judgment 7th January 1851. 





A Writ of Capias ad Respondendum was issued on the 
Affidavit of the Plaintiff, for a debt of £34, stated in the Affida- 
vit to be for ‘‘ the price and value of goods, wares, and mer- 
“ chandise by the said deponent heretofore sold and delivered to 
‘ the said Alex. G. Cochrane, the said Defendant, at his 
‘ request, to wit, at the City of Montreal aforesaid ; and that 
“* the said Defendant, although he hath promised to pay the said 
** sum of £34 currency, has failed so to do ; that this deponent 
‘€ bas reason to believe and doth verily believe that the said 
‘€ Alexander G. Cochrane, the said Defendant, is immediately 
‘ about to leave the Province of Canada, with intent to defraud 
‘€ the said deponent and others his creditors, and is about, with 
‘ such intent aforesaid, to secrete his effects ; that the said 
‘€ Alexander G. Cochrane placed a quantity of goods to a value 
‘€ of upwards of twenty pounds currency in possession of depo- 
“ nent for the price of which the deponent has endorsed a note 
‘¢ drawn by the said Cochrane, which is now in the hands of a 
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third party, being a note payable to order, and the said Alex. 
G. Cochrane, after the delivery of the said note by the 
deponent, which was done solely on the faith and security qf 
the said goods, obtained and took away from the said depo- 
nent’s store the said goods, without the deponent’s knowledge 
or consent ; that the said deponent also, afterwards and within 
a few days last past, agreed with the said Cochrane to take, 
as payment of such liability and to indemnify the said depo- 
nent for such endorsement, a horse. belonging to the said 
Cochrane, which he agreed in presence of the deponent and 
divers his clerks, to deliver to the deponent, but the said 
Cochrane failed and refused to deliver the said horse ; that 
the said Cochrane is a stranger, recently arrived in this city ; 
that the said Cochrane, after making appointment and pro- 
mise to pay the amount of the deponent’s claim, failed to do 
so ; that the deponent hath been credibly informed and verily 
believes that the said Alex. G. Cochrane has withdrawn 
himself from his creditors ; and that the said Defendant, in addi- 
tion to the amount of the said note on which he is liable, is 
indebted also in the said sum of £34 currency ; that the depo- 
nent hath been credibly informed by divers credible persons 
that, in their opinion, the Defendant aforesaid was likely to. 
clear out and leave this Province. ” 


The Defendant moved to quash, on the ground of the insuffi- 


ciency of the Affidavit in not setting forth special grounds to 
justify the belief of the Plaintiff, of the allegations in his Affidavit 
contained, for the issuing of the Capias. 


The Court granted the motion, Day, Justice, observing that 


the Statute recently passed (12th Vic., ch. 41) for the relief of 
persons liable to arrest, contemplates the necessity of an absolute 
precision in the statement of the grounds of arrest, so as to enable 
the Defendant to meet and, if possible, disprove them. If in- 
formation from these parties was alleged, the names of these 
parties should be given. 


A. AND G. RosEnrsoxs, for Plaintiff. 


Dever.an, for Defendant. 
x? 
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SUPERIOR COURT.—MONTREAL. 
° Before Day, Sur, and Monprxer, Justices. 


N° 1681 .. Revpath & au., ....... Plaintiffs, . 
of vs. 
1850. C Groner McDoucazz & az., . . . . Defendants, . 


Held, that the mere fact of con- | Jagé, que l'existence de plu- 
currence of securities, and the loss | sieurs sûretés et la perte de l’une 
of one of them does not discharge | d’icelles, ne libère pas les autres, 
the otbers, and that the clause of | et que la clause de subrogation, . 
subrogation, in a deed of obligation, | dans un acte d’obligation, n’est . 
is only enunciative of the common | qu’un énoncé du droit commun. 
law right. 


Judgment 5th May 1851. 

This was an action brought by the Montreal Provident and . 

Savings Bank on an obligation for £300, and interest accrued 
thereon. 


The declaration alleged the making of the obligation, on the 
6th, February 1844, by George McDougall.and John Morrison, 
as principal debtors, and the other Defendants as sureties, the 
failure of the said principals to pay the obligation, after notice 
given, and the liability of the whole of the Defendants. 


McDougall and Morrison, the principals, made default : the 
other Defendants appeared, aud pleaded that by the obligation 
of the 6th February 1844, in which they intervened and became 
bail and surety for the said George McDougall and John Mor- 
rison, a certain lot of ground and premises therein described, 
were specially bound, charged, mortgaged, and hypothecated 
for securing the payment of the sum of money mentioned in the 
said obligation ; that by the said obligation, it was expressly 
stipulated between the said parties Plaintiffs, and the said 
sureties, ‘‘ that in the event of the said sureties being called 
‘ on for the payment of the whole or any part of the said £300, 
then and in such case the said aurety or sureties paying the 
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<6 same, shall be substituted and subrogated in all and every the 
“< claims, privileges, and mortgages, hereby created in favor of 
“€ the said Bank, for the amount which the said surety or. 
“© sureties may pay.” That, afterwards, on the 2nd February 
1846, McDougall and Morrison sold the lot of land so mortgaged 
to the Rev. Charles Churchill, who, afterwards, on the 29th 
July 1846, obtained a J udgment of ratification without any 
opposition having been filed by the Bank, who moreover failed 
to have the mortgage enregistered, although they undertook so 
to do, and received from the said Defendants the fees for enre- 
gistration ; that in consequence the Plaintiffs are unable to sub- 
stitute and subrogate the Defendants in their rights as created 
by the said mortgage, and in consideration of which contingent 
substitution the Defendants alone consented to become such 
sureties : conclusion for the dismissal of the action. 


By a second plea, the Defendants prayed, that in the event 
of their being condemned to pay the said £300, such Judgment 
be conditional on their being substituted by the Plaintiffs in their 
rights on the said real estate under the obligation. 


Défense au fonds en fait, 


To these pleas, the Plaintiffs filed special answers denying 
that they had promised to procure the enregistration of the obli- 
gation, and alleging that if it had not been enregistered, aud 
if no opposition had been filed, it was from the neglect of the 
Defendants, in whose interest the said enregistration and the 
said opposition were required ; that in requiring the security of 
the Defendants, the object of the Bank was to ensure the perfect 
safety of their claim, so that they would not require to rely on 
the mortgage, but in case this should fail, that they might look to 
the sureties, who were always regarded as chief and principal gua- 
rantees; that they were and always had heen ready, in so far as 
they have the power, to subrogate the sureties in all their rights 
against McDougall and Morrison, but that in fact such subro- 
gation was unnecessary since it was already given by the obli. 
gation. 


General replication. 
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At the enguéte, Pelton, the Notary who executed the obli- 
gation, was examined by the Defendants, and (a receipt being 
put into his hands) he stated that he was in the habit of handing 
the deeds he passed for the Plaintiffs to be enregistered, without 
receiving any special instructions from the Plaintiffs to do so ; 
that in the present case, presuming that the enregistration by the 
Bank would take place, he charged the customary enregistration 
fee, which was paid by the Defendants, but that this was 
without any order from the Plaintiffs. 


The following authorities were cited at the hearing : Pothier, 
on Oblig., n° 280 and 557 ; 7, Toullier, 172 ; Troplong, Cau- 
tionnement, n° 530, 531 et 532; Do., de la Vente, n° 941 
et seq. ; 2, Duvergier, n° 276 et seq. 


Day, Justice, in rendering Judgment, said: The question 
now raised has been decided in the case of Morris vs. Harrison, 
October Term 1849, and the Court need only refer to the doc- 
trine laid°down by Toullier and Pothier, against the opinions, 
however, of some other authors of high reputation, viz. : that 
when a creditor takes a variety of djfferent securities, and thinks 
proper to be still in respect to some of them, so that they 
are lost, that does not affect his right to recover against the 
others (1) ; but it is pretended that the present case is taken 
out of the general rule by the clause in the deed, which says, 
that the sureties are to be subrogated in the claims of the Plain- 
tiffs for the amount they may pay. On carefully reading this 
clause, the Court is against this pretension. The clause does 
not create any new right: it is, in fact, nothing more than the 
enurciation of the common law right, as it existed before. If 
more was meant, the parties should have said so, and should 
have stated expressly that they only became security on the 
ground that all other collateral securities were to be held for 
them. Although the clause is somewhat ambiguous, the Court 
are unanimous as to the interpretation which ought to be given 
to it. 


EN at 


(1) Toullier, n° 172, p. 244, and Pothier, at the plece cited above. 


357 


-Exception dismissed, and Judgment in favor of the Plaintiffs 
for the amount sought to be recovered. 


Cross, for Plaintiffs. 


Rose anp Monx, for Defendants. 





SUPERIOR COURT.—MONTREAL. 


Before Day,.and Smiru, Justices. 


of 
1851. 


N° 14 3 Epwin CoRNELL, . . .. 


JONATHAN MerriLe, . 





Held, that the allegation, that 
the Plaintiff has been credibly in- 
formed that the Defendant bas se- 
cretly removed his goods, in the 
night-time, with intent to depart 
the Province, is not sufficient to 
support a Writ of Capias ad Res- 
po um, the name of the party, 
from whom the information was 
obtained, not being disclosed. 


Jugé, que l’allégué, que le De- 
mandeur a été informé d’une ma- 
niére croyabie que le Défendeur a 
secrètement emporté ses effets, 
pendant la nuit, dans l’intention 
de laisser la Province, n’est pas 
suffisant pour soutenir l’'émanation 
d’un Writ de Capias ad Res 
dendum, si le nom de la personne 
qui a informé le déposant de tel 
fait n’est point déciaré. 


Judgment 10th June 1851. 


À Writ of Capias ad Respondendum had been issued on the 
Plaintiff's own Affidavit, which was as follows: ‘ That this 
‘€ deponent is credibly informed, hath every reason to believe, 
‘€ and doth verily and in his conscience believe, that the said 
‘€ Jonathan Merrill is immediately about to leave this Province 
‘€ of Canada, with intent to defraud this deponent and his cre- 
“* ditors generally, whereby, etc., etc., (as in ordinary form) ; 
‘€ and for special grounds of the belief set forth and contained 
‘ in this Affidavit, this deponent saith, that he hath been cre- 
‘¢ dibly informed, and hath every reason to believe, that the said 
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€ J. M., on the 15th April instant, and on divers other days 
‘ between that day and the date of these presents, hath secretly 
‘ removed, and is still removing his personal property, furi- 
** ture and effects, from his dwelling-house in Stanbridge afore- 
‘ said, in the night-time, with an intent suddenly to depart 
‘ this Province, and to defraud this deponent and his credi- 
** tors generally. ” 


The Defendant moved to quash on the ground, that the 
Affidavit set forth no special grounds, as by law required, to jus- 
tify the belief, on the part of the Plaintiff, of the allegations therein 
contained, and because it did not disclose the name of the party 
from whom the information had been obtained. 


4 


At the argument, it was contended by the Plaintiff’ Counsel, 
that the Affidavit was sufficient, according to the terms of the 
Act, and that the disclosure of the names of the party giving 
the information, and all the facts respecting that information were 
matters of evidence, to be determined hereafter, and could not be 
raised on a simple motion to quash. 


The Court granted the motion to quash, Day, Justice, 
ebserving : The Court has already established the rule that 
wher the party making an Affidavit for a Capias does so on the 
information of others, he must disclose the name of his infor- 
mant. It would be making a mere mockery of the late Statute 
if the Affidavit could be made in the same terms as before that 
Statute was passed. It is important for the debtor to be able to 
contradict the assertions of the Affidavit, and he may not be 
able to do this unless he knows from whom they proceed. This 
is the rule in England, and it isa rule the Court intends to 
observe here. It may be made a question whether a motion to 
quash is the proper mode of proceeding, but as that has been the 
course hitherto observed, the Court does not feel called upon to 
depart from it, and, therefore, grants the motion. 


Macx amp Morr, for Plaintiff. 
Duvatis, for Defdadant. 
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SUPERIOR COURT.—MONTREAL. 
Before Day, Vanre son, and Monpevet, Justices. 


of VS. . 


N ° 1396 ( Tux Arrornnsy-Gunxa_, pro Regina, Informant. 
1851. ( Cuanuus W. Waurx & az, ... . Defendants. 





Held, that the Crown is not | Jugé, que la Couronne n’est pas 
barred by the certificate granted to | privée de son recours pour sommes 
a Bankrupt from receiving sums of | dues a la caisse publique, à raison 
money due te the public revenue. | du certificat de libération accordé 

à un failli. 


Judgment 29th April 1851. 

This was an infurmation by the Attorney-General, on behalf 
of the Crown, to recover the amount of a Custom-House bond 
for £56 - 5 - 0 sterling, for the payment of which the Defendants 
had become jointly and severally bound. 


Ex parte against White, the importer. 


Sinclair, the other Defendant, appeared and pleaded, that 
subsequently to executing the said bond, he had become a 
bankrupt, and had received his certificate, which had been duly 
confirmed ; by means of which he had been discharged from al! 
debts, claims, and demands of what kind soever proved or pro- 
veable against his estate, and which were due at the date of the 
issuing of the commission ; that the debt sought to be recovered 
by this suit was a debt which might have been proved under the 
commission, and that it was barred by the certificate, and could 
not now be enforced against him : Défense au fonds en fait. 


_ To the first plea, a special answer was filed, alleging : 10 That 
the matters set up by the Defendant could not bar the privileged’ 
debt of the Crown ; and 29 That the Defendant never disclosed 
the said -debt before the granting of his certificate, but omitted 
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to insert the same in his schedule: also a general replication. 
Admissions were given of the material facts alleged in the 
pleadings. 


At the hearing, the Counsel for Sinclair.contended : 1° That 
the doctrine, recognised in England, excluding the Crown from 
the operation of the bankrupt law, has no operation in Lower- 
Canada ; and 29 That even if it had, the privilege in England 
is confined to cases where the Crown sought to enforce its remedy 
by Writ of extent under the operation of a Statute of no effect 
here. Admitting to the fullest extent, the exception in favor 
of the prerogative in England, there is no reason for trans- 
planting that doctrine here. The maintenance of the Empire 


depends on the collection of its revenue, and it is on grounds 


either of public policy necessary to the existence of the State, 
that the rule has its use in England, or else it is attributable to 
one of the minor prerogatives of the Sovereign, giving her a 
special privilege in the collection of her revenue. Now, the 
same rule of constitutional necessity that is applicable to England, 
cannot be said to apply to a colonial dependency. The exis- 
tence and government of the colony do not depend on its own 
strength alone, or on its own revenues, for it derives much of 
its support from and will exist as long as the parent State itself 
exists. The revenues secured by the bond now in question are 
not payable to the government of England, but to the colony, 
and the doctrine of constitutional necessity has no better founda- 
tion in this case than it would have, if it were sought to apply 
it in favor of a municipal corporation claiming to enforce assess- 
ments on property within its jurisdiction, on the ground that 
its government or affairs could not be carried on without the 
payment of its taxes. The prerogatives of the Crown are pecu- 
liar to the supreme constitution or they attach to the person 
of the Sovereign, and cannot be extended to any subordinate 
authority in-the Empire. On the general ground then, that the 
prerogative on which the exception is supposed to rest, has no 
éxistence here, the present information must fail. But, on the 
second ground, the english doctrine has application only to cases — 
where the Crown proceeds by Writ of extent, and in which, by 
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a Statute of Henry VIII, the lands and person of the King’s 
debtor are expressly made liable. The case of the King vs. 
Bexley, Bunbury’s Reports, 202, and an anonymous case in Ist 
Atkyn, p. 262, and all the succeeding cases referred to in 
Chitty’s Prerogative, p. 267, are all questions as to Writs of 
extent. The case 14 Vesey, p. 88, shows how little disposed 
the Judges in England were to extend the privileges of the 
Crown to the prejudice of the subject. The Common law of 
France, to which the Court must have recourse, gives no such 
privilege as that contended for (1). 


Moxpezrr, Justice, (dissenting) : The question raised in 
this case is, whether a certificate of discharge granted to a 
bankrupt bars the rights of the Crown, in the same manner 
as those of other creditors. One of the Defendants has 
entered into a Custom-House bond as surety for the other. 
He afterwards became bankrupt, and obtained his certificate. 
It is true that, in his list of liabilities, he has not dis- 
closed this debt: nevertheless, it might have been proved 
against him. The Crown having neglected to prove its 
claim, now institutes an action for the recovery of the amount 
of the bond. The majority of the Court hold that an action 
would lie ; that as in England the rights of the Crown are held 
not to be affected by the certificate, the same rule must prevail 
here. It is true that in England it has been held for a long time 
that the Crown cannot lose its rights in favor of the subject, 
except by express renunciation, but I do not admit that that 
principle exists here. Even if it were admitted that the Crown’s 
right in this respect ever existed in Canada, there is ample 
proof that the Crown has renounced it. It has done so by the 
Act of 1774, which establishes that in all cases of silence and 
doubt recourse shall be had to the laws of the country. Now 
no such right exists in France in favor of the fisc as is claimed 
in this case, and it is not for the Courts to extend these prero- 
gatives beyond what is found to be the actual law of the land. 
In England, these prerogatives exist, because they have not 


cl) Nouv. Dénizart, verbo Comptable ; 1 Rigaud et Champ., Droits 
d’enregistrement, p. 33 ; 1 Troplong, p. 124, n° 97; Burges, Col. Law, 
vol. 3, p. 320. 
zz 
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been renounced, but in Canada, in this instance, they have 
been—first, by the Act of 1774, and still later, by the bankrupt 
law, by the terms of which a party who has got his discharge 
is entitled to an extinguishment of his debt without any reser- 
vation whatever. | 


Day, Justice, in giving the Judgment of the Court, said: This 
is an action on a Custom-House bond against the principal debtor 
and his surety. Ea parte as against the former. The surety 
Sinclair raises the objection that, subsequently to entering into 
the bond, he became a bankrupt, and received his certificate, 
and that he is thereby discharged. On this, the Plaintiff raises 
an issue, that the matters alleged are insufficient in law, and 
specially that the Defendant in giving in his list of debts omitted 
this one, which therefore could not be barred. This latter ground 
we hold without hesitation to be bad. The main question is, 
whether in this country the Crown is barred by the certificate 
granted to a bankrupt from receiving sums of money due to 
the public revenue. I hold that in this, as in all other ques- 
tions concerning public’ or constitutional rights, reference must 
be had to the laws of England. Then, on looking into the 
english authorities, I am satisfied that the Defendant’s pre- 
tension cannot be maintained. The rule has been positively 
laid down, not by one, but by all jurists, that the King is not 
bound by a Statute in which he is not specially named. The 
point, at the time of the hearing, was argued on a fallacy, as if 
this rule had arisen from and was confined to the Statute S3rd 
Henry VII, ch. 89, giving to the Crown a remedy by extent. 
This is not the case ; the rule is much older : it is as old as the 
Statute law, and the only question as it arises here, is, whether 
it falls within the operation of the general rule, the exceptions 
being when a Statute is enacted for the redress of a grievance, 
or for the relief of the poor, or where it goes to affect the 
King in his personal rights, as the lord of a manor and other 
similar cases (1). The rule then is, that the King is not bound in 





(1) 11 Coke, p.68; Lord Herdwicke’s dictum, cited in 1 Atkyn; 
Bacon’s Abridgment, verbo Prerogative, KE. 6 ; 19 Viner’s Abridgment, 
werbo Statute, E. 10; 2 Hawk., ch. 42, sec. 3 ; Chitty’s Prero., 3825 
2 Dwarris, on Statutes 668; Henly, Bkpt. Law, 413. 
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his public quality unless specially named, and this rule has besa 
applied by numerous decisions to the bankrupt law, as well in the 
cases where the certificate granted to a bankrupt has been brought 
up to bar debts due to the Crown as in others. The question then 
is, whether there is such a difference in the position of the two 
countries that this rule has no application here. Now, the 
Court listens with a great deal of favor to arguments testing the 
propriety of translating to this country and enforcing here, as a 
matter of course, the minor prerogatives of the Crown ; and it 
does so in this case. I am, however, satisfied that there is no diffe- 
rence between the character and the functions of the Sovereign 
as connected with the collection of the revenue in the two 
countries. The question must not be argued as if this were a 
private debt of the Sovereign. The Sovereign is the imperso- 
nation of the public authority, and her name is so used in this 
as in all other public acts. The money is for the use of the Pro- 
vince. The reason, therefore, which lies at the bottom of the rule, 
applies here with the same force that it does in England. That 
reason is, that the public revenue ought not to be at the mercy of 
the public Officer, and that if it is not collected at the proper time, 
the public ought not to suffer. There is a large equity in this. 
If A. owes B. and B. dogs not collect at the preper time, the pre- 
sumption is that he intends to give up his debt ; but not so with 
the public creditor. The debt in that case ie due to the whole of 
society, and is destined to support the government of the country, 
in which al have an interest : the rule which protects this interest 
is founded in public policy. The Court therefore hold: 1° That 
_ in matters of public and constitutional law, reference must be 
had to the laws of England ; 2° That the undoubted rule in 
England is, that the rights of the Crown are not affected by the 
Statute unless specially named ; 3° That there is no such diffe- 
rence between this country and England, in the exercise of the 
supreme power of the Sovereign as relates to the public revenue, 
as would justify the Court in departing from the rule established 
there. But it is said there ds been a constructive giving away 
of this right by our Statute 7 Vic., ch. 10. This is not the 
case. Oer bawkrupt Jaw does not go further as respects the 
sights of the Crown than the English bemkrupt law. In point 
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of fact, the one is nearly a transcript of the other in so far as this 
matter is concerned. No doubt the Legislature has the right to 
make such a renunciation, but the question is, has it done so? 
The Court can find nothing to justify the pretension that it has. 
On the contrary, the 66th clause of the bankrupt Act contains a 
direct reservation of the rights of the Crown, a precaution which, 
seeing the rule which prevails in England, was not necessary, 
but which has been done ex abundanti cautele. 


The Judgment of the Court is, that the Exception be dis- 
missed, and that the Defendants be condemned according to the 
conclusions of the declaration. 


BrrtHeEtort, for the Crown. 
Rose anp Moxx, for Defendants. 





SUPERIOR COURT.—MONTREAL. 


Before Day, Smrru, and MonpeLer, Justices. 


Ne 1759 Marre A. Dunfé,..,........ Plaintiff, 
vs. 
of Isiponx Prounx,.......... . Defendant, 
and 
1851. 


| Ferrx Paquin & au... ...... TS. 


Held that, under the interpre- Jugé, que d’après l’interpréts- 
tation of the 25th section of the | tion de la 25e sec. de la 12e Vic., 
12th Vic., ch. 38, an Exception à | ch. 38, une Exception à la forme 
la forme and the exception of pay- | et un plaidoyer de paiement ne 
ment cannot be joined and pleaded | peuvent être plaidés conjointe- 
at one and the same time. ment et enfun seul et même temps. 


RES 


Judgment rendered 17th June 1851. 


In this case, a Writ of Satste-Arrét had been sued out after 
Judgment. The Defendant appeared, and pleaded: 19 An 
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Exception péremptoire à la forme ; 29 A plea to the merits, 
alleging payment. The Plaintiff moved to reject the Exception 
à la forme, on the grounds: 19 That it had not been produced 
and filed within the delay required by law : 29 That no deposit 
had been made as required by the rules of practice ; and 3°— 
(which was the chief ground relied on)—Because the Defen- 
“dant had by the same plea, pleaded to the merits, and had thus 
covered the pretended nullity of which he complained. 


Day, Justice, in delivering the Judgment, said: Upon the 
last ground, the Court is with the Plaintiff. The uniform prac- 
tice of the Court has been, that all preliminary exceptions 
should be disposed of first. Under the old rules of practice, 
Exceptions déclinatoire, dilatoire, and @ la forme, were 
required to be pleaded together, and under that rule and the 
practice prevailing in this Court, they could not be pleaded at 
the same time with those to the merits. This is the rule which 
was uniformly acted upon up to the time of the passing of the 
last Judicature Act. The question now raised is concerning 
the interpretation. to be put upon the 25th section of that Act. 
The Court is not disposed to give this clause such an interpre- 
tation as would admit the correctness of what has been done by 
the Defendant in this case. We cannot depart from what has 
been the uniform practice of the Court, until directed to do so 
by a superior tribunal. In saying this, it has not escaped our 
attention that a Judgment rendered in the Court of Appeals, in 
the case of “ The British Fire and Life Insurance Company vs. 
McCuaig & al.”’ seems to establish a different rule ; but as this 
particular question was not before the Court of Appeals in the 
case in which this decision is reported to be given, the decision 
must be regarded as an obiter dictum, and cannot have the force 
of a Judgment so as to make this Court depart from what has 
been its uniform practice. 


The Judgment is as follows : 


‘¢ The Court having heard the Plaintiff and the Defendant, 
by their Counsel upon the motion of the Plaintiff, of the 20th 
May last, praying, for the reasons therein set forth, that the 
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Exception péremptoire à la forme filed in this cause by the 
Defendant be rejected from the record, and having deliberated ; 
considering that the said Exception à la forme and the excep- 
tion of payment cannot be conjoined and pleaded at one and the 
same time, and that by pleading the said exception of payment, 
the Defendant hath necessarily covered and waived all vices of 
form in the process and declaration in the said cause, doth main- 
tain the said motion and reject the said Exception à la forme, 
with costs. ” 


De Bugvry, for Plaintiff. 
Larontaiss AND Bertuxxor, for Defendant. 





IN THE CIRCUIT COURT.—QUEBEC. 


Before Duvat, Justice. 


N° 1470 { Toe Quenrc amp Ricumonp RarLaosp Com- 
of PANY, e . 0 9 2 0 0 © 0 0 © + 0 ee @ @ Plaintif, 


1851. { Dawson, .......... .... + Defendant. 


Held that a shareholder in a | Jugé, qu’un actionnaire dans 
chartered joint stock company, | une compagnie incorporée, peut 
may, to an action brought by such | opposer à l’action d’une telle com- 
company, plead a non-compliance | pagnie qu’elle ne s’est pas confor- 
with its Act of incorporation, and | més à sea acte d’incorperaton, et 
that by reason of such non-com- | qu’en conséquence elle n’est pas 

liance, the company is not legally | légalement en existence. 
in existence. 


J udgmént rendered the S0th June 1651. 

This was an action brought by the Quebee and Richmond 
Railroad Company against a shareholder, to enforce payment of 
the ameunt of the first instalment, duly called in, on two shares 
subscribed by the Defendant to the stock of the said Company. 
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To this action, the Defendant pleaded by exception, that 
‘€ admitting that he, the Defendant, is a subscriber on the Books 
“ of the persons incorporated under the Provincial Statute, 13th 
“ and 14th Vic., ch. 116, for the purposes in the said Statute 
“ mentioned, he is not liable to pay any suin of money what- 
‘€ ever for or by reason of his said signing, because he saith, 
“€ that he, the said Defendant, signed the said books upon the con- 
“ dition that the said Act of incorporation should not be carried 
“ into execution until fifteen hundred shares of the stock of the 
“6 said company should be subscribed, and the said Defendant 
€ avers that at the time that the said Company of persons held 
‘€ the first meeting for the election and choice uf Directors as 
“€ directed by the Statute, there were not fifteen hundred shares 
‘€ of the said stock subscribed ; by reason whereof the said com- 
‘€ pany of persons were not at the said first meeting competent 
‘€ to carry the said Statute or Act of Incorporation into execu- 
‘€ tion, and they, the Plaintiffs, are not in esse.” 


By a second count of the same exception, after pleading the 
same matters as above, he added: ‘* That since the said first 
“ meeting, certain persons among those who, at the time of the 
‘© said meeting, were proprietors of shares in the said company, 
_ © fraudulently intending to deceive and defraud others the sub- 
“ scribers on the books of the said company, and amongst them 
* the Defendant, did, after the first meeting, and for the purpose 
‘ of completing the said fifteen hundred shares, unlawfully take 
‘€ and subscribe their names for several shares upon condition, 
“ that no liability would attach to them by reason of their so 
‘€ signing therefore. ” 


By the third count, it was alleged: ‘ That at the time of the 
‘ first meeting for the election of directors, there were not fifteen 
‘€ hundred shares subscribed ; and that after the said first meeting, 
‘© certain persons, intending to give to the company a colorable 
“ existence, unlawfully agreed to complete the fifteen hundred 
“¢ shares and did subscribe for several shares upon the condition, 
that no liability would attach to them in consequence ; ?—by 
the last count, it was alleged that no directors had ever been 
legally appointed under the provisions of the Statute. _ 
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The Plaintiffs took eXception to this plea by a demurrer, and 
upon a hearing en droit upon the sufficiency of this exception 
it was contended on behalf of the Plaintiffs, that it was not 
competent to the Defendant to raise the question of the legal exis- 
tence of the company, incidentally, in a defence to an action 
brought against him, that the company was de facto in exis- 
tence, and that if the company had not complied with its Act of 
incorporation, the legal remedy, or the means of trying such a 
question, was by a Writ of Mandamus, or by information Quo 
Warranto (1), or by the mode prescribed by our Provincial 
Statute (2). 


Duvat, Justice : I cannot understand on what ground the De- 
fendant can be denied the benefit of the exception he has pleaded ; 
the Act incorporating the company empowers the directors 
chosen under the authority of the Act, to make such calls of 
money from the proprietors, as they, the directors, shall deem 
requisite to defray the expenses incurred. It is unquestionable 
that the only persons whe can make such calls of money, are 
the directors appointed in the manner prescribed by the Act. 
The 33rd clause enacts that the directors shall be chosen at 
the first general meeting of the proprietors for putting the Act 
in execution, and this first general meeting may be held when- 
ever 1500 shares shall have been subscribed for. If this meeting 
could legally be called before the 1500 shares had been taken, 
then it might have been called when 50 or 10 shares, or even a 
less number had been taken, and the directors then chosen 
would be invested with all the power given by the Act referred 
to. Is this the Defendant’s contract ?—Certainly not. Such 
interpretation of the law would prevent any man of ordinary 
prudence and discretion taking shares in any of these public 
companies, which would become wild, senseless speculations, 
bringing ruin on all connected with them. The plea filed has 
been allowed in the case of the Salem Mill Dam Corporation 
vs. Riper, and in other cases (3), it is founded on clear prin- 


(1) 6 Petersdorff’s Abridgment, verbo Corporation, pp. 652, 653 et seg. 

(2) 12 Vic., ch. 41, sec. 8. 

(3) Angell and Ames, on Corporations, p. 496, last Ed.; 1 Moodie 
and Malcolm, p. 191; 2 Barnewell and Adolphus, p. 518; Harrison’s 
Digest, verbo Public Companies ; Bisset, on Partnership, p. 889. 
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ciples of law, by which the Court must be guided in inter- — 
preting contracts between parties, and the facts it sets forth, if 
proved, will entitle the Defendant to a Judgment in his favor. 


The demurrer is overruled, with costs. 


Lxexizvrar, for Plaintiffs. 


Stuart AND Vannovous, for Defendant. 


OLLI IL LAM 


IN THE CIRCUIT COURT.—QUEBEC. 


of 


N° 1012 ( McLean, 
1851. 


Held, that the plea of general 
issue is incompatible with a plea 
of peremptory exception, admitting 
the making of a promissory note, 
or the sale and delivery of goods, 
and alleging payment of the same. 


The allegations of such a plea of 
exception are necessarily divisible ; 
otherwise no issue can be raised 


upon it. 


McCormick, ... 


. Plaintiff, 


Jugé, que la Défense au fonds 
en fait est incompatible avec un 
plaidoyer d’Exception pétemp- 
toire qui admet l’existence d’un 
billet, ou la vente et livraison de 
certains effets, et qui en allègue le 
paiement. 

Les allégués d’une pareille excep- 
tion sunt nécessairement divisibles, 
sans quoi aucune contestation ne 
peut être liée sur icelle. 


Judgment 28th July 1851. 





Power, Justice: The action is for the recovery of the 


amount of a promissory note, to which action the Defendant files 
a plea of general issue, or défense au fonds en fait, and also 
a plea of peremptory exception, whereby he admits the making 
of the note and alleges payment, which he has failed to prove. 

The Plaintiff, who has not adduced any evidence, prays for 
Judgment upon the admission contained in the peremptory excep. 
tion. On the other hand, the Defendant demands the dismissal 
of the action, upon the ground that the general issue rondered 

A 
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- it incumbent on the Plaintiff to prove the making of the note, 
and moreover, that the admission and allegation of payment 
contained in the exception, being indivisible, the exception, if 
entertained at all, must be taken to be true in the entire, and 
the sum demanded considered as paid. 


The two questions which arise here, 1° whether the general 
issue is compatible with the plea of payment, and 2° whether 
the admission of the Defendant in his plea of record, exempts 
the Plaintiff from the necessity of proving the facts so admitted, 
appear very plain and simple, and they are really so. There is 
no reason or law that I am aware of, to prevent a Defendant 
from filing as many pleas to an action as he may see fit, provi- 
ded they are consistent and not eontradietory with one another ; 
but as our law requires the pleadings to be in good faith, or at 
least, to have the appearance of being in good faith, which 
is all that can be exacted, I hold it to be illegal, because it is 
immoral, to permit a Defendant to prevaricate by saying in one 
plea: ‘ Yes, I made the note ; ” and in another: ‘‘ No, I did 
not.” Where, in the ordinary affairs out of Court, a man is 
called upon to answer a question or a demand, he cannot ven: 
ture to give contradictory answers without incurring the imputa- 
tion of being a palpable shuffler and liar, and, therefore, it is 
highly improper that he should be permitted in 2 Court of jus- 
tice, a place sacred to truth, to perpetrate that which the smal- 
lest share of integrity or regard for his reputation, would prevent 
him from doing elsewhere. 


By the French Law, contradiction, as opposed to good faith, 
either in pleading or in proof, would be taken against the party 
guilty of such contradiction. 


“ Des preuves de fait que les parties ont entre les mains, 
et qu’elles emploient par les écritures et plaidoirie. 


Ces preuves sont de deux sortes: les premières, celles 
‘ qui résultent des titres et pièces ; les secondes, celles qui 
résultent des aveux, consentements et contradictions d’une 
“ partie, soit dans ses écritures, soit dans sa plaidoirie.— 
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# Pigeas, vol. 1, p. 216.....Les contradictions sont regardées 
“ comme preuves du fait denié, lorsqu'elles sont essentielles. 
“ Si elles sont d’une force moyenne, elles peuvent être regar- 
“ dées comme un commencement de preuve seulement, que 
Je Juge complète, etc., etc......Cependant, une contradic- 
‘¢ tion complète a plus de poids qu’un simple aveu, parce que 
“© celui qui y tombe se faisant passer ordinairement pour un 
“ homme de mauvaise foi, on ne présume guère qu’il la fasse 
“© de dessein prémédité.”’—Jhid., p. 227. 


He who pleads payment is bound to prove it, and the Defen- 
dant having offered no proof of his alleged payment, and as on 
the part of the Plaintiff it would be unmeaning and useless to 
prove the making of the promissory note, because the most 
solemn and formal proof of that fact, is the Defendant’s admis- 
sion of it on the record, I should limit my observations, in giving 
Judgment in favor of the Plaintiff, upon the questions under 
consideration, to the plain and unsophisticated reasons I have 
mentioned, were it not that these questions have of late years 
assumed a strange complexity, by having interwoven with them 
another question, of a subtle and refined nature, namely, the 
question of the aveu judiciaire, which, in the opinion of many, 
justifies the use of repugnant and inconsistent pleas. The result, 
however, is, that the general issue and plea of payment are 
now almost always filed tagether ; as if the object of justice 
required it—as if the dignity and importance of truth could only 
be ascertained by a standard of prevarication. It becomes, there- 
fore, necessary for me, having expressed my opinion of the 
case in its simple and natural form, to examine it in the more 
complicated aspect given to it by men of the highest judicial 
position. In doing so, I trust that my exposition of the matter 
will not be misunderstood, as evincing an undue confidence in 
my own judgment, or want of respect for the opinions of others. 


By the rules of practice of the late Court of King’s Bench for 
the district of Quebec, adopted in the year 1810, and continued 
in force down tothe 17th December last, the general isxuc and 
an affirmative plea admitting and avoiding the debt, were pur. 
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mitted to be filed, at the same time, to the same action. The 
first question of pleading that occurred under these rules, was 
in the same year, 1810, in the case of Forbes vs. Atkinson, 
reported in Stuart’s Reports, p. 106, and also in -Pyke’s 
Reports, upon which the late Chief-Justice Sewell entered into 
an extended consideration of the subject of pleading in general, 
and the adaptation of those rules to the ends of justice. His 
elaborate judgment covers eight closely printed pages and com- 
mences thus : 


‘€ Logical, distinct and consistent pleading is essential to 
“* the right administration of justice, and to facilitate the attain- 
€ ment of this important object, the several forms of pleadings 
“ contained in the appendix to the rules have been prescribed. 
The principles upon which these forms are founded should be 
** thoroughly understood, and I shall avail myself of the oppor- 
* tunity now offered to explain them generally.” He then 
went into a wide range of explanation, quoting largely from the 
french and english writers on pleading, and concluded without 
any allusion to the incompatibility of the general issue with the 
plea of payment, or the slightest attempt to reconcile them, as 
logical and consistent with each other. Nor was it possible 
for Rim to do so ; for the rules were an amalgamation of the 
french and english systems of altercation, considered necessary 
on account of the trial by jury in certain cases. The tendering 
of issues unknown to the french law, each issue often pur- 
porting to be contradictory to, and inconsistent with the other, 
could not harmonize with the confestation en cause and instruc- 
tion of the french system, which required all the proceedings 
to be in good faith. A union was, however, effected of two 
systems, wherein one is only permitted to exist, on condition 
of constantly violating its own principles ; and yet even by this 
sacrifice, it only obtains the greatest share of the evils, with 
the smallest part of the advantages of the other system. The 
practice, however, of filing those contradictory pleas continued 
and still continues, with this very remarkable difference, that 
down to the year 1888, whenever the general issue and plea of 
payment were filed together, and no proof adduced in support of 
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either, the general issue was eunsidered inoperative and neutra- 
lized by the plea of payment, and Judgment invariably given 
upon the admission in the plea, when sufficiently ample, in 
favor of the Plaintiff. The correctness of this mode of decision 
was once questioned and maintained in the year 1820, for I find 
in the 8rd vol. of the Revue de Législation et de Jurispru- 
dence this citation : 


‘¢ Ifa Defendant by exception admits his signature to a pro- 
‘€ missory note of hand and pleads a term for payment, it is not 
“6 necessary for the Plaintiff to prove the signature, even if the 
“ exception be dismissed, and there is a défense en fatt.—Val- 
“ liéres vs. Roy, 1820, n° 360. ” 


According to these decisions, inconsistent and incompatible 
pleas, introduced as part of the system to which they belonged, 
were perfectly innocuous and had no effect ; for whatever was 
admitted by the plea of exception, was so much which rendered 
proof thereof unnecessary ; but when, in 1838, the Court was 
recomposed, new decisions established a new Jurisprudence, 
giving effect to the use of those inconsistent pleas, and, in a case 
such as the present, holding one plea to be indivisible and the 
other a denial of the debt, dismissing the Plaintiff's action with 
costs in favor of the Defendant. 


This practice has continued hitherto, founded, it is said, upon 
the doctrine laid down in the french authorities upon the indivi- 
sibility of the aveu judiciaire. Let us examine for a moment 
how this doctrine, which is derived from the roman law, is 
applicable—whether to the Defendant’s voluntary plea, or to 
his statement when called on to answer upon oath, (for each 
party was permitted to have the other examined before the 
Pretor upon oath. “ Licentia in omnibus his concedenda adver- 
“¢ sario jusjurandum inferre.—Dig., liv. 22, tit. 3, ch. 4, de 
‘€ Probationibus),” or to both. 


“ In civilibus confessio non scinditur, verum qui dicet, mu. 
. ** tuum dedisti sed svlvi, non est securus. In civilibus ergd 
“ scinditur confessio ? sed tunc quid duabus enuntiationibus 





376 


more true or clear than this, but does not the onus probendi 
fall on the Excipient ; must he not prove his payment, and, 
failing to do so, lose his cause ? 


“ Celui qui excipe ne confesse que conditionnellement, c’est-a- 
‘€ dire, en cas que le Demandeur fasse preuve de sa demande.” — 
Dénizart, verbo Exception, n° 11 (old edition). It is worthy 
of remark, that in the new edition of Dénizart, “ Corrigé et 
‘ augmenté, par MM. Camus et Bayard, Avocats au Parle- 
‘€ ment,” this citation is omitted. For the Defendant to confess 
only in case the Plaintiff could prove his demand, must have 
. struck the new Editors, as repugnant to good faith and the 
spirit of the french law. 


‘ Par la commune disposition du droit, le Défendeur, quand 
‘ même il ne prouverait pas son exception, est toujours en voie 
‘€ d’être renvoyé absous, si le Demandeur ne prouve sa demande. 
‘€ Actore non probante reus absolvitur. ?—1 Bornier, p. 38. 


Le Demandeur doit prouver le fait qui sert de base à sa 
‘ prétention, et comme le Défendeur est toujours assimilé au 
‘ Demandeur, lorsqu'il avance quelque chose dans ses excep- 
“ tions, c’est à lui à prouver le fait sur lequel il appuie sa 
«6 défense. Mais celui-ci n’est tenu à cette preuve que lorsque 
‘ celui-là a vérifié le fondement de sa demande. "Guyot, 
Rép., verbo Preuve, vol. 13, p. 562. 


The reasonable and proper interpretation to be given to these 
two last authorities, is, that if the admission in the plea of 
exception be not sufficiently ample to enable the Plaintiff to 
point to it as the full proof of his demand, then he is bound to 
complete his evidence before the Defendant can be called upon 
to prove the matter in avoidance ; and this is the true applica- 
tion of the aphorism : “ Actore non probante reus absolvitur,”»— 
for there can be nething more illogical and absurd than to call 
upon the Plaintiff to prove in his own favor, that which his adver- 
sary alleges to be true. Guyot, in enunciating the doctrine of 
the roman law on this point, and puzzled perhaps by its sub- 
tility, concludes the article from which the above extract is 
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tuken in these words: “ Tels sont les principes qui servent 
dans chaque affaire à résoudre la question de savoir sur quelle 
“ partie doit tomber la preuve. Ilest quelquefois dangereux 
* de des appliquer séparément ; le plus sûr est d’en considérer 
4 toujours l’ensemble, avant dé prononcer sut la‘ question dont 
“© nous venons de parler. Isolés, ils peuvent être faux dans 
‘6 ‘certains cas ; réunis, ils s’expliquent, se modifient toujours 
“ es uns les autres, et assurent la marche du Juge dès le pre- 
‘€ mier pas qu’il fait dans la recherche de la vérité. ” 


In turning to the English practice, it will be observed, that 
although the decision of a cause must be “ secundüin allegata 
‘© et probata,” yet rules of pleading are not to be confounded 
with rules of evidence. In Stephens, on Pleading, p. 342, it 
is laid down as a rule, that ‘ It is not necessary in pleading to 
“© state that which is merely matter of evidence ;” in other 
words, it is not necessary, in alleging a fact, to state such cir- 
cumstances as merely tend to prove the truth of the fact, and, 
in note G., in the same page: “* Evidence shall never be 
‘ pleaded, because it tends to prove matter in fact; and, there- 
“ fore, the matter in fact shall be pleaded. ”»—Dowman’s Case, 
Rep., vol. 9; Eaton vs. Settry, Willes, 131; Digby vs. 
Alexander, 8 Bing, 116. 


The important rule of English pleading ‘ that every pleading 
‘6 is taken to admit such traversable matters alleged on the other 
* side, as it does not traverse,” is now the law of Lower. 
Canada, introduced for the first time by our new Judicature Act, 
12th Vic., cap. 38, sec. 85, in these words: “ In any pleading in 
“ any contested civil case, every allegation which the opposite 
“© party shall not expressly deny, or declare to be unkuown 
to him, shall be held to be admitted by him.” This is no 
new principle, although it does not appear to have existed in 
the civil faw, “ non ad effectum exceptionis pertinet quod teus 
“ excipiens hoc ipso fateri videretur de intentione actoris ; ?’ 
bat we find that it was established in the Courts of Normandy 
from whence the English derived it ; for it is laid down in the 


Commentaires de Terrien: “ Quand les Parties procedent Pur 
B 
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#4 afferme faicts-—si la partie contre qui les faicts sont affermez 
‘ n’en donne neance, les faicts affermez demurent pour con- 
‘€ fessez ; ” and in the saine work this further rule is stated : ‘ Il 
‘ est defendu de dire je denie vostre faict, et neanmoins, je le 
“ defens ; qui est à dire que quand prouve seroit, je le soutiens 
‘¢ impertinent. Et se faut arrester à l’une des fins ;” which 
means, he must make his election of one plea or issue. If this 
latter rule, so consonant with truth and reason, had also been 
adopted in England, it would have removed an immense number 
of the difficulties that occur in the practice there, resulting from 
the light of reason, bursting through the mind of the Judge and 
inducing him to disenthral himself from the trammels of a sta- 
tutory enactment, of which I shall presently speak, and which 
has no hold upon us in this country. 


By the English system of pleading, which is as admirable for 
the logical: precision by which an issue is raised and the contro- 
versy reduced to one point of enquiry, as it is remarkable for 
that most absurd paradox, the permitting a general issue and 
plea of payment to be filed at the same time to the same cause 
of action, such a question as the indivisibility of the allegations — 
in a plea, could never occur, for every thing admitted on a 
plea, is taken as so much proved in relation to the particular 
issue. If it were otherwise, there could be no issue. To hold 
that the allegations are indivisible, is to destroy the issue ; 
because it is the traverse, i. e. denial, that raises the issue. 
Thus :—action on a promissory note ;—plea payment ;—replica- 
tion ;—a traverse, that is a denial of payment ;—this creates the 
issue ;—one point only ;—payment or no payment, and the proof 
rests with the Defendant. If the plea admitting the making of 
the note and alleging the payment thereof, were indivisible, then, 
the Plaintiff could not traverse it, because his traverse would not 
only deny the payment, but also the making of the note and 
thereby contradict his own declaration ; no issue, therefore, 
upon an affirmative plea, can ever be raised, but upon the 
ground that the statements in the plea are divisible ; and it will 
be remarked that by the rules of practice published the 17th 
December 1850, the pleas in Lower-Canada are required to be 
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issuable—see the 42nd rule of the 9th chapter, ‘ that as soon 
‘< as the issue or issues of fact shall be perfected in auy caase, 


“ either party may inscribe,” etc., and such had been the case 
during the preceding forty years under the old rules. 


I am told that this Jurisprudence, of the indivisibility of a plea, 
is now finally settled by a late Judgment of the Court of Queen’s 
Bench, in the exercise of its appellate Jurisdiction. If such 
were the case, it would have the effect of imposing upon me a 
respectful silence, and of restraining my action in this matter—but 
not of controlling my reason ; but upon looking into the cause 
referred to, that of Holland, Appellant, and Wilson & al., Res- 
pondents, recently reported by our Law Reporter, p. 60 of his 
Reports, and headed: “ The admission contained in a plea 
‘ cannot be divided, but must be taken in its entire,” I am 
not satisfied that the question, which was mixed up with other 
questions, although argued and relied upon, was fairly before 
the Court, or that the point was decided ; for the Judgment itself, 
which the law requires should be motivé, is silent on the sub- 
ject. As to the Judgments of the Superior Court, which is a 
Court of Appeal gugad the Circuit Court, they command from 
the latter the highest respect, but are not, by law, binding on the 
Circuit Judges, in cases between £20 and £50, which may be 
further appealed to the Court of Queen’s Bench. But let us 
return to the question. 


- © As the Jury are bound to try only the matter in issue 
‘ between the parties, no evidence need be given to prove any 
‘“ points which are admitted on the record, and none can be 
“ received to dispute an admission on the record. ?”-—Phillips, 
on Evid., p. 168; Bull. N. P. 298. 


The reasonable doctrine of Estoppel, the commendable dis- 
allowance of duplicity in a plea, and the prohibition of that 
captious statement called a ‘ negative pregnant,” are attri- 
butes of the English system, which exposes the more glaringly, 
on account of the contrast, the inconsistency of the practice 
under that system of filing together the two contradictory pleas, 
the general issue and plea-in avoidance. Thus, duplicity in a 
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plea is not allowed, the allegations must be consistent, and yet 
two pleas, each consistent in itself, but contradictory ef the 
other, may be given in answer to one demand. When truth 
and simplicity governed the rules of English pleading, this ano- 
maly was not practised. We find in 1 Saund, 22 n 2, and 
also 209 n 8: “ When a party fully confesses and avoids his 
‘€ adversary’s allegations by new matter of his own, he cannot 
“ also traverse (i. e. deny) those allegations,” and in Comyns 
and Bacon, it is said * that after confession and avoidance there 
# need not be a traverse.”—Yelv, 161n.; Com. Dig. Pleader, 
ch. 3; Bac. Ab. Pleas and H. 1. * Formerly a traverse in such 
‘ case was held to be mere duplicity and to be excepted to only 
“ by special demurrer.”’—2 Vent., 212; 2 Lutw, 1558 ; Carth., 
266 ; Yelv, 151 n. 


How these inconsistent pleas came to be permitted will appear 
from the following extract from Chitty, on Pleading, vol. 1, 
p. 541 : 


We have already seen, when considering the qualities of a 
‘6 plea in bar at common law, and which still govern in the for- 
‘© mation of each plea taken separately, that it must be single 
‘and that duplicity will render it insufficient, and that the 
#6 Defendant could not plead several defences to the same part 
56 of a declaration; but now it is enacted by the Statute 4th 
Ann, ch. 16, sec. 4 and 5, that it shall be lawful for any 
4 Defendant or tenant in any action or suit, or for any Plain- 
‘ tiff in replevin in any Court of record, with leave ot the same 
“ Court, to plead as many several matters thereto, as he shall 
“ think necessary for his defence. *—In page 542, he adds that 
under this Statute, ‘‘ the Defendant may, in different pleas, plead 
66 as many different grounds of defence as may be thought neces- 
_ & gary, though they appear to be contradictory or inconsistent. 


‘© When, however, such pleas would create unjust delay, 
4 the Court will sometimes rescind the rule to plead double and 
‘6 compel the Defendant to rely on one of his pleas. ” 


‘ The facility,” says Smith in his Treatise on actions at law 
(p. 84, a work first published in the year 1848), * of obtaining 
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% rules to plead several matters gave rise to an abuse similur fo 
“ the right to insert several counts in a declaration. For the 
‘6 Defendant’s pleader was in as much danger of failing by reason 
“ of some variance between the evidence and his plea, as the 
6 Plaintiff was by reason of a variance between the evidence 
“ and his declaration, in order to obviate this danger, he had 
‘ recourse to two expedients, first he almost always pleaded the 
“ general issue, namely, non assumpsil, or nil debel, under 
“ which almost every conceivable defence was allowed to be 
“ given in evidence, to the great prejudice of the litigants, the 
‘6 defeat of justice and the great inconvenience of the presiding 
“ Judge ; for as the general issue was a mere summary denial 
“ of the Plaintiff’s case, by which nothing was admitted, each 
‘© party had to arm himself at all the points whereof the nature 
“© of the action would admit, with evidence to guard against 
‘6 defeat. Thus, the Defendant obtained the advantage of being 
“ allowed to set up any defence his evidence would warrant, 
“ while the Plaintiff was, on his side, not. unfrequently sur- 
‘6 prised by a defence of which the pleadings gave him no notice 
‘© whatever. ” 


The reports of the Common Law Commissioners upon the 
abuses of the doctrine of variance, the general issue and other 
imperfections in pleading, have led to a very beneficial reform of 
the judicial procedure in England atid the various Acts of Par- 
liament, from Ist Will. 4th, ch. 7, to the 8th and 9th Vic., ch. 
106, on this subject, will be found in the Appendix to Tyr- 
whitt’s summary of the law of modern pleading. To the Judges, 
however, by the Srd and 4th Will. 4th, ch. 42, was delegated 
the power of making rules to regulate the practice of pleading, 
subject to be submitted to, and approved of by Parliament, and 
in the section of the act delegating this power, there is this 
proviso: “ Provided always that no such rule or order shall 
“have the effect of depriving any person of the power of 
“ pleading the general issue, and giving the special matter in 
“ evidence, in any case wherein he is now, or hereafter shall 
‘© be entitled to do so by virtue of any Act of Parliament now 
“ or hereafter to be in force. The Judges, by one of their 
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general rules of Hilary Term, A. D. 1834, ordained “ that 
‘* several pleas should not be allowed, uuless a distinct ground 
‘* of answer or defence is intended to be established in respect 
“ of each, and that therefore pleas founded on one and the same 
‘ principal matter, but varied in statement, description or cir- 
‘ cumstance only, shall not be allowed.” They reformed the 
general issue by limiting its operation to a denial of the debt or 
contract alone, without allowing it, as formerly, the power to 
compel proof of the qualities of the Plaintitf, or allowing matter 
in avoidance to be proved under it. But still, strange to say, 
it is allowed to be filed in company with a plea in avoidance, 
because, however inconsistent and repugnant to each other 
these pleas are, they are considered, under the rule, distinct 
grounds of defence. | 


Tyrwhitt, in page 80, mentions it thus: “ The old general 
‘€ issue still exists notwithstanding the new rules which have 
‘ not altered its nature, though they have circumscribed the 
‘6 range of evidence that may be given under it ; and the old 
‘¢ objections under it are as available as before the new rules ; ” 
and Stephens, in his excellent book on pleading, page 278, 
says: ‘‘ The use of several pleas though presumably intended 
‘ by the Statute (4th Ann) to be allowed in a case where there 
‘6 are really several grounds, is in practice sometimes carried 
“ further. For it was 3oon found that when there was a matter 
‘6 of defence by way of special plea, it was generally expedient 
‘6 to plead that matter, in company with the general issue, 
‘ whether there were any real grounds for denying the decla- 
‘¢ ration or not; because the effect of this is to put the Plaintiff 
‘“ to the proof ‘of his declaration, or some material part of it, 
‘ before it can become necessary for the Defendant to establish 
6 his special plea ; and thus the Defendant has the chance of 
‘© succeeding, not only on the strength of his own case, but by 
“ the failure of the Plaintiff's proof. To this extent, therefore, 
‘¢ is the use of several pleas now carried ; and accordingly the 
“ form of pleading in the last of the above examples, is in prac-- 
“ tice frequently adopted instead of that in the first, whether the 
truth of the case really warrants a denial of both counts or 
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__ not. Some efforts, however, were at one time made to restrain 
‘6 this apparent abuse of the indulgence of the Statute ; for 
that leave, which the Statute requires, was formerly often 
“© refused where the proposed subjects of plea appeared to be 
“¢ inconsistent. But in modern practice, such pleas, notwith- 
standing their apparent repugnancy between them, are per- 
‘€ mitted. ” 


Having shewn by the preceding citations, what the English 
practice is, and how it occurred, in relation to one of the 
questions under consideration, the compatibility of the general 
issue with an affirmative plea in avoidance, let us now see what 
are the recent decisions of the English Courts, not in relation to 
the other, namely, the indivisibility of the allegations of a plea, 
(for that I have proved in speaking of the raising of an issue, to 
be impossible and an absurdity), but as to the extent and effect 
of admissions patent on the pleadings. I cite from Tyrwhitt, 
p. 89 ef seq. : 


‘ Some difference had existed between the Courts of Queen’s 
Bench and Exchequer on an important subject, viz. : whether 
or not there is a distinction between admissions made for the 
‘ purposes of pleading, and like admissions made for the pur- 
‘€ poses of proof before the Jury. 


* & The Court of Queen’s Bench held that an admission made 
in the course of pleading, whether in express terms, or by 


“ omitting to traverse what has been before alleged, must be 


taken as an admission for ‘ all purposes of the cause,” 
‘ whether the facts admitted relate to the parties, or to third 
persons, provided the allegations so made and not traversed 
are material ; adding, that before the new rules, such admis. 
“ sion in the absence of a protestation, estopped the party, even 
‘ in another cause, from disputing the fact so admitted. 


_% On the other hand, the Court of Exchequer held, not ogly, 


plea, but that if a material fact, alleged in a plea, is not tra- 
* versed by the subsequent pleading, it is not, therefore, admit- 


that no admission in one: plea can be called on to assist anather 


« 
& 
« 
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ted as a fact, s as to dispense with proof of it before the 
Jury as part of the case of the Defendant who pleaded it. 


‘ After these decisions, the Court of Common Pleas, in 
treating of a separate and material allegation in a plea which 
was not traversed in the replication, while a subsequertt 
material allegation, which did not in any manner involve the 
former, was so traversed, held ‘ that the former (material) 
allegation, not being denied, must, upon the general principles 
of pleading and the authorities, be considered to be admitted 
by the Plaintiffs “ for all the purposes of the issue taken on 
each separate plea.”* That Court had before expressed a 
less guarded opinion on the subject. 


“ The Court of Queen’s Bench has since declared, that 
looking to the facts of Smith vs. Martin, and Bingham vs. 


* Stanley, it would be found there was no real difference of 


opinion with the Court of Exchequer in those cases ; adding, 
that their own expression in Bingham vs. Stanley, that “ an 
admission made in the course of pleading, whether in express 
terms, or by omitting to traverse what has been before alleged, 
must be taken as an admission for all the purposes of the 
cause,” would have been more correctly stated, “ for all 
purposes regarding the issue arising from that plea ; ” for 


: without that qualification, the position might be supposed to 


extend to other issues joined in the cause, as well as to those 
which arise out of the particular pleading. 


‘ The Court of Common Pleas has also again disregarded 
Bingham vg. Stanley (as it was originally stated by the 
Court of Queen’s Bench), Tindal, C. J., saying, now that a 
party is not allowed, in pleading, to use a protestation, it 
would be hard if he were taken to admit all (semble for every 
purpose), that he had not traversed. | 


6 Where, looking separately at the issue taken on one or 
each of the several pleas, a material allegation in that plea i is 
not denied in the replication, it must, on the general prin- 
ciples of pleading and the authorities, be considered to ‘be 
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‘ admitted by the Plaintiff, for all the purposes of the issue 
‘ taken on each separate plea, i. e., to be so far admitted, that 
‘“ the Plaintiff cannot adduce evidence in disproof of that alle- 
‘ gation in the plea. Though it was held in the Exchequer, 
‘ as we have seen, that no admission in one plea can be called 
‘¢ in to assist another plea, yet if the parties, in the course of the 
‘€ cause, take a particular fact for granted, which goes to sup- 
“ port one issue, that fact may be taken for granted for all pur- 
‘ poses, and as to the whole case. ’—See in the notes to 
Tyrwhitt, a variety of cases, on this point, reported, wherein 
the dicfa of the Judges and their decisions are conflicting. 


This author himself concludes thus: “ It is clear, on prin- 
* ciple, that each issue must be tried by itself, as if there was 
© no other on record ; and the rule is the same under the new 
66 rules as it was before them, viz., that an admission on the 
‘ face of one plea, is made only for the purpose of that issue, 
$ and cannot be used by the Plaintiff as evidence to prove or 
‘¢ disprove a fact denied in another plea. ” 


With all humility I must say, that it would be much more 
clear on principle ; that no two inconsistent and repugnant 
issues should be permitted in the same cause ; that there should 
not be an issue of the making of a promissory note, and another 
issue of its payment, and then there could be no such discussion. 
It is, in my humble opinion, this original mistake, in relation | 
to the most simple question, that gives rise to all the intricacies 
and subtle arguments which constitute, as we read them, a mere 
hocus pocus, when applied to the eternal and immutable science 
of truth. It is pitiable, as Godwin observes, when the argu- 
ments of strict and profound reasoners are based upon some 
uaperceived mistake at the commencement, to see that the 
further they proceed in their enquiry, and the more closely they 
follow their train of deductions, the more deeply they plunge 
into error. 


It would be too presumptuous of me to say whether the origina) 
mistake is in the Legislation (4th Ann), or in the practice of 
c3 
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the Courts under it. Smith and Stephens tell us, however, it 
was an abuse of the Statute ; but the Courts having allowed the 
filing of inconsistent pleas, must have believed that they were 
bound to do so by the law. 


The Statute of Ann is law in force in the State of New- 
York, and in Guuld’s Principles of Pleading, Edition of 1849, 
the author, in page 431, commenting upon this Statute, says : 
‘¢ When several pleas in bar are pleaded, in virtue of this 
‘© Statute, to one and the same thing or demand, each of them 
‘6 is treated, and operates, as if it were pleaded alone : It being 
‘ an established rule that one of them ‘ cannot,’ in the lan- 
‘ guage of Ch. J. Willes, be taken in to help or destroy another, 
“ but, that ‘ every plea must stand or fall by itself.’ And the 
opinion of Mr. J. Buller is expressed in terms almost literally 
the same, ” and he adds in note 5: ‘‘ See a contrary opinion 
€ 15 Mass., R. 48, where, in an action of slander, the Defen- 
‘ dant pleaded (in virtue of a Statute similar to that of Ann), 
the general issue and also a spectal justification. In which 
‘6 case it was resolved, that the admission contained in the 
special plea, that the words charged were uttered by the 
“ Defendant, was sufficient proof of that fact ; and that the Plain- 
“ tiff was consequently not bound to prove the uttering of the 
‘ words. And in the ingenious argument of the learned Judge, 
€ who delivered the opinion of the Court, the same rule is held 
to extend to every case, in which the general issue and a 
special plea in avoidance are pleaded to one and the same 
‘© demand.” ‘The author adds that “ this opinion appears to be 
‘¢ opposed, not only to the spirit of the Statute, but to the 
general practise under it.” But it is possible the author 
may be in error, for if the maxim ratio legis est anima legis 
be true, there being no reason in the Statute, it can have no 
spirit—and if, as Lord Coke has said, “ the law is unknown 
‘ to him who knoweth not the reason ‘thereof, % it might per- 
chance happen, that the general practice here spoken of, is in 
ignorance of the law. The name of the intelligent Judge is not 
given, and I have not the report at hand, but he appears to me, 
like the distinguished Judge Story, to treat the law and its prae- 
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tice, not as a mere art, depending on the mechanical adoption 
of precedent, but as a noble science proceeding from the exer- 
cise of the understanding. 


I shall terminate my citations with one other from Stephens, 
who, although he is a warm eulogist of the system of which he 
so admirably treats, has, nevertheless, the candour to admit 
and deplore its defects ; it is from the conclusion of his book, 
page 452 : “* While the system of pleading is thus in general 
‘¢ distinguished for the excellence of its structure, it cannot be 
“ denied that there are points on which its merit is questionable. 
‘© The excessive subtlety and needless precision, by which 
‘ some parts of it are characterized, often expose suitors to the 
‘€ necessity of expensive amendments, and sometimes occasion 
an absolute failure of justice upon points of mere form ;” and 
in approving of the use of several pleas, in note 39, he says : 
“* Provided only, that a party be restrained from raising issues 
“< inconsistent with each other, or such as he knows to be 
‘© without foundation, in fact, it may be questioned whether 
any sufficient consideration of utility or convenience, can be 
‘€ urged at the present day in favour of the object of singleness. 
‘€ However, it is clear that the principle of singleness is, so 
‘€ far at least, a right and valuable one, as it may tend to pre- 
‘ vent the parties from offering inconsistent allegations, or such 
€ ag they may know to be false. For though the interests of 
‘ justice seem to require, in many cases, the allowance of seve- 
€ ral counts or pleas, in respect of the same demand, they 
‘ are, on the other hand, directly opposed to the allowance of 
‘ repugnant ones,—and where one of the matters alleged, must 
‘€ evidently be false, the party should, of course, be obliged to 
‘ make his election between them ; and so, in allowing a party 
* to make different allegations, he ought, if possible, to be 
‘ excluded from such as he must know to be without founda- 
‘ tion in fact. Yet these, which are perhaps the only beneficial 
“€ results that can flow from the principle of singleness, the 
‘€ present state of the law against duplicity, unfortunately fails 
“© to produce. ” 
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In conclusion, it remains for me to observe, that I have 
explained the indivisibility of the allegatians of an issuable plea 
to be an absurdity, and‘have shewn that the Judges of England 
have unanimously held the admissions in a plea, as proof against 
the party making the admigsions, in relation to the particular 
issue On such plea, however they may have differed in opinion 
as to the further extent of those admissions. 


But those questions of admissions and indivisibility sink into 
utter insignificance, compared to the immoral practice of filing 
to the same demand, two pleas repugnant to one another—both 
cannot be true—one must be false—and falsehood is a vice, in 
whatever way it is uttered, a vice which is not so excusable 
here, as it is in England ;—there, the Judge will either invoke 
a practice of 150 years, or pointing to the Statute of Ann, say, 
ita lex scripta est, or say, as Chitty reports Lord Holt to have 
said in speaking of the general issue: “ It is a practice which 
‘ has crept in improperly, but is now perhaps too settled to be 
‘€ altered ;’’ but from whatever source the practice sprung, and 
however untenable on principles of reason, it is sufficient for 
him, that it is warranted by precedent, and in this he is borne 
out by those philosophers who say, that some absurdities are to 
be retained and many small inconveniences endured in every 
country, rather than that the usage should be violated, or the 
course of public affairs diverted from their smooth channel. But 
in Lower-Canada, where neither the Statute of Ann, nor English 
precedent is binding, and where the French law, if adopted, 
imposes good faith in the practice of pleading,—it is really 
strange to account for the reasons that have led ingenious minds, 
with inflexible zeal, in their search for truth, to embrace its 
shadow on this point of English practice and imagine they pos- 
sessed the substance. The movement is retrograde, at a time 
when it is generally acknowledged the human mind is in a pro- 
gressive state, and the science of Jurisprudence keeping pace 
with the advances making in every other department of know- 
ledge. The hand of reform that has lately touched the English 
rules, has touched them too lightly; they yet require to be 
reconstructed,—more of the dross removed, and combination 
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and consistency given to the whole, before they can become 
fitting examples for our adoption. But, before all things, the 
dominion of reason should be established over the vicious custom 
of inconsistent pleading,—a custom that manifestly has a demo- 
ralizing influence upon the suitors before the Court, and is evi- 
dently opposed to the great law of truth and natural justice. It 
should not be sanctioned by the guardians of the public morality, 
. and the honourable profession of the law should be rescued from 
the imputation that the practice of pleading is a practice of fabri- 
cating falsehoods. 


Judgment for the Plaintiff. 


ALLEyN, for Plaintiff. 
Parxin, for Defendant. 


SUPERIOR COURT.—QUEBEC. 


Before Duvaz, and Merepira, Justices. 


N° 976 ( MarznoT, ............... Plaintiff. 
of vs. 
1851. À Bernign,. . 2... ei et ee we Defendant. 


- Ifin an action commenced by | Si dans une action commencée 
a Capias ad respondendum, the | par ua Writ de Capias ad respon- 
cause of action stated in the AfG- | dendum, la cause d'action énon~ 
davit upon which the Capias issues, | cée en l’Affidavit sur lequel tel 
is different from the cause of action | Writ émane, est differente de la 
setforth in the declaration, guch | cause d’action énoncée en la dé- 
Writ of Capias ad responde um claration, tel Writ de Capias ad 
will be quashed. res um sera mis au néant. 





Judgment the 23rd June 1851. 
This action, which was origthally brought in the late Court 
of Queen’s Bench, was commenced by a Capias ad responden- 
dum, in virtue of which the Defendant was taken by his body. 


The Affidavit, under which the Writ issued, alleged that the 
Defendant was indebted to the Plaintiff in the sum of £500, 
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being the value of one half of the vessel or brigantine called 
Stella Maris, belonging to the Plaintiff and to the Defendant 
who each owned one half ;—of which vessel the Defendant was 
Master and Commander, and which vessel the said Defendant 
had sold and delivered in parts beyond the seas, to wit, at 
Halifax, in Nova-Scotia, and had converted ‘the price of the 
same to his own use. 


The Writ issued on the 17th November 1849, and the decla- 
ration was filed, under the Statute, on the 26th of the same 
month. © 


By the declaration it was alleged, that the Plaintiff and 
the Defendant were joint owners and proprietors, in the pro- 
portion of one half each of the said vessel; that by authentic 
instrument executed before Prévost and another, Notaries, 
the 23rd of May 1848, it was agreed that they should navi- 
gate the said vessel for their mutual advantage so long as 
the said brigantine shonld continue their joint property, and 
that the Defendant should navigate the same in person. Further, 
that if either of the parties desired to dispossess himself of his 
share in the said vessel, he should give to the other party the 
preference of making the purchase. 


. That the Defendant took possession of the vessel and navi- 
gated her until the 28th September 1849, at which period, at 
Arichat, in Nova-Scotia, in violation of the said agreement, he, 
the Defendant, sold the vessel without giving the Plaintiff the 
preference agreed upon ; that he, thereupon, delivered the vessel 
over to a third party, a stranger, and thereby dispossessed and 
deprived the Plaintiff of his half of the said vessel, being of the 
value of £500, and of all control over the same, and con- 
verted the same to the Defendant’s own use and deprived the 
Plaintiff of the power of availing himself of the option stated 
in the deed, of taking his the Nefendant’s share upon his the 
Plaintiff's account, in the event of the Defendant’s selling his 
said share, to the damage of the Plaintiff, of £500. 


On the 27th May 1851, the Defendant moved that the Writ of 


Capias ad respondendum in this cause issued, should be set 
aside and annulled for the following, among other reasons : 
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‘ Because the Affidavit of the said Plaintiff, upon which the 
said Capias ad respondendum issued, doth not set forth and 
contain any cause of action ; 


‘6 Because it is stated in the said Affidavit, that the said 
Defendant ‘ sold and delivered the said brigantine Stella Maris 
‘ in a foreign land, to wit, at Halifax, in the Province of 
 Nova-Scotia, and appropriated and converted the price thereof 
“© to his profit and use,” whereas in the said declaration of 
demand filed by the Plaintiff in this cause, it is stated and 
alleged, that ‘ the said Defendant sold and disposed of his the 
‘€ said Defendant’s share of the said brigantine to one William 
Baudreault, a stranger to the Plaintiff, and thereupon dis- 
possessed himself of the command of the said vessel, and gave 
up the possession and command of the said vessel to the said 
William Baudreault, without being thereto obliged by sick- 
‘6 ness and without the consent and against the will of the said 
‘¢ Plaintiff, dispossessed and deprived the said Plaintiff of his 
‘© half of the said vessel, being of the value of five hundred pounds 
currency, and of all controul over the same and of his recourse 
“ fur the recovery thereof and of the value of the said share, 
‘ and converted the same to his the said Defendant’s use ” ; 


‘ Because the said pretended ground of action stated in the 
said declaration of demand in this cause filed, is different from the 
pretended cause of action (if any) stated in the said Affidavit ; 


‘© Because the cause of debt set forth in the said Affidavit is 
for unliquidated damages, supposed to result from the sale of the 
whole of the said vessel and the appropriation of the proceeds of 
the said sale of the said vessel, or price thereof by the said 
Defendant to his own use and profit.” 


The parties having been heard upon this motion, the following 
Judgment was rendered : 


“ The Court, etc. ; considering that the arrest of the Defen- 
dant in virtue of the Writ of Capias ad respondendum in this 
cause issued, hath been made on the Affidavit of the Plaintiff 
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alleging a debt of £500, of lawful current money, to be due and 
owing to him by the Defendant as and for the value of the bri- 
gantine called Stella Maris, the property of the Plaintiff, sold 
and delivered by the Defendant for the aforesaid sum of £500, 
and this amount appropriated by the Defendant to his own use ; 
considering fucther, that the present action is brought by the 
Plaintiff to recover from the Defendant the sum of £500, not for 
the causes mentioned in the Plaintiff's Affidavit above referred 
to, but as and for damages alleged to have been suffered by 
the Plaintiff by reason of the sale and conveyance made by 
the Defendant to one W. Baudreault, of the other moiety of the 
said brigantine, the property of the Plaintiff, in violation of the 
covenants contained in the deed between the Plaintiff and the 
Defendant, made and executed, at Quebec, on the twenty 
third day of May 1848, befure Prévost and his Colleague, 
Notaries ; the Court further considering, that by reason of the 
premises, no Judgment can be pronounced in this action against 
the Defendant in favor of the Plaintiff, for the causes stated and 
set forth in the Plaintiff’s Affidavit aforesaid :—It is considered 
and adjudged that the arrest of the Defendant made in virtue of 
the Writ of Capias ad respondendum in this cause issued at 
the instance of the Plaintiff, be and the same is hereby set aside, 
with costs. ” | | 


Ross AND McCorp, for Plaintiff, 
Carrns H. F., for Defendant. 
Sruart Anprew, Counsel for Defendant. 


~ 
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COUR SUPERIEURK.—MONTREAL. 


Devant Day, Sur, et Monpecer, Juges. 


of 


N° 278 ( BouLANGET, . . . 
1861. 


Dourre, ....... 


...... Demandeur, 
vs. 


wee ee ee « Défendeur. 





Jugé, qu'il doit y avoir demande 
judiciaire de la part d’un locataire 
contre son bailleur, ou un ordre 
obtenu par tel locataire contre tel 
bailleur, pour autoriser le locataire 
à demander la rescision du bail 
entre les parties, en raison de l’in- 
suffisanoe des prémisses louées et 
en raison de ce que telles pré- 
misses sont en manyais état et non 
habitables. 


Held, that there must be legal 
process, de judiciaire, hy a 
lessee against a lessor, or an order 
ebtained by such lessee against 
such lesser, to enable the lessee to 
obtain the recision of the lease 
between the parties, by reason of 
the insofficiency of the premises 
lensed, aed by reaspn of such pre- 
misea being out of repair and nat 
in tenantgble order. 


ae sm 


Jugement rendu le 4 mars 1851. 

L'action était pour recouvrement de £87 10s. cours actuel, 
pour loyer, avec Saisie-Gagerie par droit de suite sur les 
meubles du Défendeur, lesquels avaient été enlevés de la maison 
baillée à loyer par le Demandeur. 


Le Défendeur plaida par exception, ‘‘ que depuis son entrée 
*¢ dans la maison, il avait souffert en conséquence dy mauvais 
‘€ état de la dite maisan, causé par des vices qui ne pouvaient 
se prévoir ni apparaître lors de l’entrée du Défendeur en pos- 
‘ session. ” Après avoir détaillé les défectuosités de la maison, 
il alléguait qu’aprés avoir souffert de ces vices pendant l’hiver 
et l'été, il avait, vers le 2 septembre 1848, signalé au Deman- 
deur tous les vices de sa maison pour en demander la réparation, 
par un protét fait à Montréal et signifié le même jour au Deman- 
deur par le ministère de Notaires, requérant le Demandeur de 


faire les réparations nécessaires pour mettre la dite maison hab 
D3 
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table sous un délai de 15 jours de la date du dit protét, passé 
lequel délai le dit Défendeur déclarait ne devoir plus se consi- 
dérer comme lié par le dit bail, qu’il tiendrait comme résolu 
entre le Demandeur et lui, et qu’en conséquence il cesserait 
d’habiter la dite maison. Que le Demandeur n’ayant rien fait 
pour l’amélioration de la dite maison dans le délai porté au dit 
protêt, le Défendeur, ne pouvant continuer à habiter la dite mai- 
son, surtout à l’approche de l’hiver, avait été contraint de laisser 
la dite maison qu’il n’avait pas occupée depuis le six novembre 
1848 ainsi qu’il était justifiable de le faire sous les circonstances 
sus-relatées ; que Ie Demandeur ne pouvait, pour les raisons 
ci-dessus, réclamer de loyer, et que son action était mal fondée : 
pourquoi, le Défendeur concluait “ à ce que, par le Jugement à 
‘ intervenir, le bail fait entre le Demandeur et le Défendeur, 
** sur lequel était fondée l’action, fût déclaré résolu à compter 
“ du jour que le Défendeur avait laissé la maison du Deman- 
‘€ deur, savoir, du 6 novembre 1848 ; qu’en conséquence, le 
‘ Défendeur fût libéré des loyers de la dite maison à compter 
‘ de cette date ; que la Saisie-Gagerie fût déclarée nulle et de 
‘ nul effet, qu’il en fût donnée main-levée au Défendeur, et 
‘€ que l’action du Demandeur fût déboutée, avec dépens. ” 


Le Demandeur répondit que les allégués de cette exception 
étaient mal fondés en fait comme en droit, alléguant de plus 
qu’il avait fait faire toutes les réparations nécessaires aussitôt 
qu’il avait été possible, après le protêt en question. . 


Les témoins examinés par le Défendeur prouvaient que, le 5 
novembre, il était entré quantité d’eau dans la maison par les 
fenêtres et les lucarnes, en assez grande abondance pour péné- 
trer a travers les planchers et couler sur les lits qui se trouvaient 
au-dessous. Deux témoins avaient vu dans ce logement, et près 
du poêle, de la glace sur le plancher. 


La cause ayant été plaidée, Jugement fut rendu déboutant 
Pexception, en autant que, dans le cas où une maison n’est pas 
réparée par le locateur après qu’il a été mis en demeure de le 
faire, le bail n’est pas résilié de plein droit ; mais que cette rési- 
liation doit être prononcée par la cour. 
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& The Court, etc. ; considering that it doth not appear that. 
the Defendant, by or under any legal process (demande judi- 
ciaire), hath required the Plaintiff or obtained against him an 
order to make any repairs upon the house and premises in the 
declaration and also in the deed of lease in the said cause filed, 
described, and that without such requirement and order upon the 
Plaintiff previously made and obtained, the said lease ought not, 
by reason of any thing in the exception of the Defendant and by 
law, to be rescinded and set aside, dismissing the said exception, 
doth declare and adjuge the Saiste-Gagerie par droit de suite 
in this cause made, good and valid, and doth condemn the 
Defendant to pay the costs of the suit.” 


. Laronraine xt BertHevor, pour le Demandeur. 
Dourez er Lenorr, pour le Défendeur. 





SUPERIOR COURT.—MONTREAL. 
_ Before Ssarn, and Monpexet, Justices. 


N° 1270 ( Morson & aL., Pliffs, va McAvurex, Defut. 
of and 
1851. Boston & AL., .......... 


Held, that under the 5th clause | Jugé, que suivant la 5e section 


of the Act 12th Vic. ch. 112, to 
make provision for the erection or 
repair of Court Houses and Gaols 
at certain places in Lower-Canada, 
and the order of Council of 26th 
April 1850, the Sheriff has a right 
to levy a tax of one per cent on 
all monies passing through his 
hands, although a tax of one per 
cent has been before paid on the 
said monies under the 4th clause 
of the same Act, when paid in. 


de la 12e Vic., ch. 112, pour pour- 
voir à l’érection ou réparation des 
Cours de Justice et des Prisons 
dans certains endroits dans le Bas- 
Canada, et en vertu de l’ordre en 
Conseil en date du 26 avril 1850, 
le Shérif a droit de prélever un 
droit d’un par cent sur tous les 
deniers passant par ses mains, en 
sus de la taxe d’un par cent par lui 
déjà prélevée sur ces deniers, en 
vertu de la 4e section du dit acte, 
lors de la recette d’iceux. 


Judgment rendered 1st July 1851. 


This was a Rule taken by the Plaintiffs against the Sheriff to 
shew cause why he should not be held to pay over the entire 
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sum of £383. 2. 4., without deducting the rate of one per 
centum on the amount thereof, imposed by the order in Council, 
of the 26th day of April 1850. 


The grouhd upon whieh the Rule was taken, was that the 
order in Council, dated the 26th of April 1850, was illegal and 
exceeded the power delegated to the Governor in Council, undet 
the Sth clause of the Act 12th Vic., ch. 112, creating a fund 
for the construction of a Court House, ‘at Montreal. 


Mr. Mo, in favor of declaring the Rule absolute against 
the Sheriff, argued that the Legislature, by the clause of the 
Act 12th Vic., ch. 112, had made provision for a very heavy 
contributiou towards the Court House fund, by imposing a duty 
of £1 per centum upon all monies paid into the hands of the 
Sheriff. Had it been intended that monies passing through the 
hands of that officer should be taxable with a further duty, they 
would have imposed it at once. ‘There was no reason and there 
could be no object in dividing the duty into two payments. Now, 
this tak of one per cent alone was enormous and weighed very 
heavily on suitors. But in addition to this, the Sheriff, under 
the pretended authority of an order in Council, exacted and was 
in the habit of receiving an additional tax of one per cent on all 
monies paid out by him, these monies having been previously taxed 
the one per cent under the 4th clause of the Act when paid in. 
If an amount of £2000 were levied, about £50 would go to the 
Sheriff, and £40 to the Court House fund. It must be at once 
conceded that such a tax looks very much like spoliation. This 
order in Council was promulgated under the alleged authority 
of the 5th clause of the same Act, which confers upon the 
Governor in Council the power to impose a duty on certain pro- 
ceedings in Courts of Civil Jurisdiction and payable to the fund 
for building the Court House, at Montreal. But he contended 
that this was a power delegated to the Governor in Council to 
tax specific proceedings, not to levy a per centage upon monies 
before the Courts, as would manifestly be the case in the pre- 
sent instance, if the Court should decide that the order in 
Council in question was legal. It was the money here that was 
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taxed, not the proceedings under which the money was to be 
paid. ‘To tax a proceeding by imposing a duty of one per cent 
upoh the whole amount involved, was not only grievously 
unjust, but obviously and in the highest degree absurd, and 
could not be the kind of tax contemplated by the Legislature. 
Besides if we view this percentage on the monies to be paid by 
the Sheriff as a tax on a proceeding, he maintained that orders 
for monies and Judgments of distribution would not be found 
ätnong those enumerated and rendered taxable by the fifth clause 
of the Act. Those who regard this as a proceeding upon which 
the Governot in Council has authority to impose a duty, must 
admit that this proceeding was omitted in the 5th clause in which 
the proceedings subject to taxation are detailed specifically and 
seriatim : therefore, inclusio unius fit exclusio alterius. If 
the object taxable be not distinctly designated, and if the power 
to tax be not conceded in terms plainly explicit and wholly free 
from ambiguity, a duty cannot be legally imposed. The Gover- 
nor in Council has in this case plainly exceeded the letter and 
the spirit of the 5th clause of the Act, and if the Court were not 
disposed to go the length of saying that the order in Council, 
upon which the Sheriff based his pretensions, was plainly a trans- 
gression of the power conferred upon him by Parliament, he felt 
certain that the Court would be unanimously of opinion that the 
case was one involved in considerable doubt ; in which case their 
decision should be in favor of the public and against the tax. 
And in support of this view of the law, he cited DWäarris, on 
Statutes. 


Me. Driscoc, Q. C., contra, contended that orders for 
monies and Judgments of distribution were proceeditips, and such 
proceedings as were made taxable by the GOverttor in Council 
utder the 5th clause of the Act. The language of the clause 
was general and so comprehensive as plainly to embrace the 
payment and distribution of monies under orders of the Court. 
The mode of imposing and levying the duty and the amottnt of if, 
were left by the Legistature to the authority and discretion of 
the Governor. Whether it was by a pet centage or by a duty 
en bloc, that this tax should be imposed, was not a question 
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upon which the Court was called upon to give or could give any 
decision. It was equally obvious that the question of the injus- 
tice or inconvenience of the tax could not come up now or in 
that place. The law was before them and they were bound to 
take it as they found it and to enforce it according to its provi- 
sions. The Court would neither temper its severity nor render 
its dispositions more stringent or oppressive than they were. 
With reference to the enumeration of the proceedings made 
taxable by the Governor in Council under the 5th clause of the 
Act, he would remark that this was not, as was pretended by 
the Counsel on the opposite side, a mere catalogue of these pro- 
ceedings. They were mentioned by way of illustration, and did 
not exclude another. And even, if orders for monies and Judg- 
ments. of distribution were omitted, yet the maxim ‘“* inclusio 
“ unius fit exclusio alterius” is not of universal’ appli- 
cation ; and it might be safely said, would not apply in the 
present case. He believed, that vpon a close examination 
of the law, the Court would find that the Legislature had con- 
‘ferred very large powers upon the Governor in Council, in 
regard to this tax for the construction of the new Court House— 
powers, which if defined and analysed, would be found to 
contain authority to impose the tax in question. That the terms 
of the fifth clause fully bore out the view he himself took of that 
authority in imposing this duty of one per cent on monies paid 
out by the Sheriff; and upon reference to the order in Council 
complained of, he felt assured that the Court would agree with 
him in opinion that the Governor had not exceeded the power 
delegated to him by Parliament. 


Surra, Justice, in giving Judgment said, that although there 
could be no doubt tRat the tax operated as a great hardship to 
snitors, the Court could only look to the legal effect of the fifth 
clause of the Act, and under this, they had no difficulty in 
coming to the con€lasion, that the Sheriff had a right to retain 
the one per cent. 


MowpezxrT, Justice, observed that the Court was not called 
on to try the Legislature for giving the Governor too much 
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power: however, he would say that if this had been a doubtful 
case, and the letter of the law was not as they found it, he 
would have been inclined to take into consideration the singu- 
larity of the powers thus vested in the government. But as the 
law was clear, it could not be evaded, and though the power 
exercised was very great, it did not seer to be more than the 
law justifies. 


Rule discharged, with costs. 


Rose anp Monk, for Plaintiff. 
Driscoz H., Q. C. for the Queen, Intervenante. 





COUR SUPERIEURE.—MONTREAL. 


Présents : Dax, Surry, and Monpzxer, Juges. 


de vs. 
1851. © Taxzor & AL... ..... . . « Défendeur. 


- Jugé, quele Bref (Writ) de Som- ; Held, that the Writ of Sammons 
mation peut être amendé ausai bien | as well as the Declaration may be 
que la Déclaration. amended. 


N° 2616 3 Tue Bawx or Brit. N. Amxnica, Demanderesse, 





Jugement rendu le 27 mai 1851. 


Dans cette action, le Défendeur, Hugh Taylor, était désigné, 
tant dans le Bref de Sommation que dans la Déclaration, comme 
résidant en la cité de Montréal. Par une Exception à la forme, 
il alléguait qu’il avait été mal assigné, et que l’assignation était 
nulle et devait être déclarée telle, et que congé devait lui en être 
donné, parce qu’a l’époque où cette assignation lui avait été don. 
née, son domicile n’était point, n’avait point 6té et n’était pas 
encore en la cité. de Montréal, mais qu’il était et avait 6t6 on 
la paroisse de la Longue-Pointe, dans le dit District, où le dit 
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Taylor avait toujours demeuré depuis plus d’une année, et demeu- 
rait encore au jour de telle assignation. 


En conséquence de cette Exception, les Demandeurs firent 
motion que les dits Bref et Déclaration fussent amendés, de 
manière que le dit Hugh Taylor y fût désigné comme Etant 
de la paroisse de la Longue-Pointe, dans le District de Mont- 
réal, au lieu de la cité de Montréal ; le tout en payant les frais. 


Le Défendeur s’opposa a cette demande, quant au Bref (Writ), 
soutenant qu’il ne pouvait être amendé, et que la procédure 
anglaise d’où le Writ a été emprunté n'y permettait point — 
d’amendement, et que, d’ailleurs, la nullité invoquée était radi- 


cale et qu’il n’y pouvait être remédié par le moyen proposé. 
La Cour accorda la motion et permit l’amendement. 


Day, Juge, en prononçant l'opinion de la Cour, remarqua 
que les restrictions sur cette matière ont pris naissance dans un 
temps où la procédure était une espèce de mystère et on peut 
même dire un piége. (Cependant on ne trouve rien dans le droit 
français, non plus que dans le droit anglais, qui prohibe l’amende- 
ment en question. On a été long-temps sous Pimpression, qu’en 
Angleterre on ne permettait pas d’amender le Writ, cependant 
on ne trouve rien de samblable dans les auteurs qui traitent sur 
cette matière. La seule difficulté en Angleterre était de savoir 
si on pouvait amender “ the original, ” document qui n'est pas 
en usage ici. 


Moxpezer, Juge, quoiqu’ayant pendant huit ans invariable- 
ment débouté les actions où le Défendeur n’était pas suffisam- 
ment désigné, revient avec plaisir sur cette décision et concourt 
cordialement dang Vopinjon de la Cour qui va fixer la Juris- 
prudence sur ce point. 


VAnrELson, Juge, quoique ne siégeant pas dans cette cause, 
entretient l'opinion émise par la Cour. 


Besaswxe sr Donan, pour le Demandeur. 
Loranger, pour le Défendeur. 
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BANC DE LA REINE, 


DISTRICT DES TROIS-UIVIFRES. 
EN APPEL. 


Présents : RozLaup, Pawer, et ArLwin, Juges. 


Hengy,....... Te ee eee . . Appelante, 
1851 et 
Hozzanp, . . . .. sous sur... Intimé. 


Jugé, que l’Intimé qui procède | Held, that a Respondent, who 
en un Appel, est censé renoncer | has preceeded in Appeal, is sup- 
aux moyens de nullité ; posed to have renounced all for- 

mal objections ; 

Jugé, que la signature d’un seul | Held, that the return to a Writ 
Juge certifiant le rapport du dos- | of Appeal may be signed by one 
sier est sufbisante. Judge. 


mms 


Jugement 8 juillet 1851. 


mt 


Le Writ d’Appel, émané en la présente instance, était adressé 
aux Juges, ou à deux des Juges, de la Cour Supérieure, leur - 
enjoignant de transmettre le dossier dans une cause jugée entre 
les parties par la Cour Supérieure siégeant à Trois-Rivières. 
Ce dossier, certifié par le Greffier de cette Cour, avait été 
transmis sous la signature d’un seul Juge, D. Monps.er. 
L’{ntimé comparut en Appel, répondit aux griefs de l’Appe- 
lante, fila ses Factums, et la cause fut inscrite pour être enten- 
due au mérite. ,A l’ouverture de la Cour, l’Intimé fit motion 
que l’Appel fut renvoyé à la forme, parce que le dossier n’était 
transmis que par un seul Juge, tandis que le Writ d’Appel était 
adressé à deux Juges au moins, et cela, conformément aux dis- 
positions de la 25e Geo. 8, chap. 2, § 44. 


L’Appelante soutenait que l’Intimé avait renoncé virtuelle. 
ment à ce moyen de nullité, en répondant aux griefs d’Appel, 
et en consentant à l’inscription de la cause. Elle soutenait en 


outre que le certificat du Greffier, au bas des pièces du procès 
ES 
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transmises à la Cour d’Appel, et la signature d’un seul Juge, 
étaient une exécution suffisante du Writ d'Appel, et que l’in- 
jonction faite à deux des Juges de la Cour Supérieure de rap- 
porter les pièces du procès, n’était que pour diriger la procé- 
dure, sans déclarer la peine de nullité ; que l’acte du Juge, 
dans ce cas, était purement ministériel, et que sa signature 
suffisait pour donner authenticité au rapport fait par le Greffier 
de la Cour Supérieure. 


La Cour, à l’unanimité, adopta les deux moyens invoqués 
par l’Appelante, et rejeta la motion de l’Intimé. 


Lazrxvezx xt Angers, pour l’Appelante. 
Stuart et Vannovous, pour l’Intimé. 





BANC DE LA REINE, 


EN APPEL. 


DISTRICT DE MONTREAL. 


Présents: Rottanp, PANET, et Arzwix, Juges. 


CHERBIER, .............. Appelant, 
1851. 


Tivus, ................ Intimé. 


- Jugé, que le Procureur ad lites Held, that the Attorney ad lites 
pour recouvrer ses honoraires et | to be entitled to receive his fees 
déboursés de son client, n’a pas | and disbursements from his own 
besoin de produire un mémoire de | client, need not produce a taxed 
frais taxé. Bill of costs. e 





Jugement rendu le 11 juillet 1851. 





La demande en Cour Inférieure, à Montréal, était portée 
par PAppelant pour contraindre le paiement de la somme de 
£58. 3. 2, montant des salaires et déboursés à lui dûs par 
l’Intimé, sur un Appel interjeté par un nommé George P. Lay 
d’un Jugement rendu contre lui en faveur de l’Intimé. 
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L’Intimé répondit, 19 Qu’il n'avait jamais employé l’Appe- 
dant ; 20 Qu’il avait employé comme Procureur, dans la pour- 
suite contre Lay, M. Drolet, qui, après avoir fait assigner Lay 
par les papiers-nouvelles, avait procédé ex parte avant l’expira- 
tion des délais ; que l’Appelant, à l’insu et sans le consente- 
ment de PIntimé, fut substitué à M. Drolet et négligea d’amen- 
der ou de corriger le susdit procédé de M. Drolet, et continua à 
conduire la dite cause avec négligence et sans le soin et l’atten- 
tion convenable, et l’inscrivit négligemment au Rôle de Droit 
pour Jugement, comme dans une cause par défaut ; que, néan- 
moins, le Jugement obtenu par l’entremise de l’Appelant fut 
infirmé sur l’Appel interjeté par le dit Lay, à raison de Pirré- 
gularité en question, par suite de l’erreur, négligence et inatten- 
tion du dit C. Drolet et de l’Appelant, ce. qui avait occasionné 
des dommages à l’Intimé au montant de la somme de £40. 0. 0 
de frais qu’il aurait payés au dit G. P. Lay, et qu’en consé. 
quence, l’Appelant n’avait pas le droit de recouvrer de lui la 
somme réclamée par l’action, au renvoi de laquelle l’Intimé 
concluait purement et simplement par cette Exception. 


Dans une troisième Exception, l’Intimé se bornait à alléguer 
que le Jugement contre Lay avait été infirmé par suite d’une 
erreur commise par l’Appelant lui-même, comme Procureur de 
l’Intimé en Cour Inférieure, et par suite de sa négligence et de 
son inattention. 


Dans un quatrième plaidoyer, l’Intimé prétendait que les ser- 
vices que lui avait rendus l’Appelant ne valaient pas la somme 
réclamée, ni aucune autre somme, et concluait au renvoi de 
l’action. 


Suivait une Défense au fonds en fait. 


L’Appelant, par une Réponse en Droit à la seconde Excep- 
tion, opposait 19 Que l’erreur en question était attribuable non 
à l’Appelant, mais à son prédécesseur, et que l’Appelant n’y 
avait aucunement participé ; 2° Qu’en supposant qu’elle fut 
sienne, il n’en était pas responsable, l’Intimé n’ayant allégué 
ni dol ni fraude à cet égard ; et 39 Que la prétendue impéritie 
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en question était insuffisante en loi pour faire obtenir les con- 
clusions de Exception. 


Au mérite, PAppelant alléguait avoir été employé en vertu 
d’un mandat spécial de l’Intimé, et que tout ce qui restait alors 
à faire se réduisait à compléter la preuve, à l’effet de quoi la 
cause avait été retirée du délibéré par M. Drolet: devoir dont 
PAppelant s'était acquitté de bonne foi et au meilleur de sa 
capacité. 


L’Appelant prouva le mandat et les services, et examina, 
quant au quantum des honoraires, trois praticiens qui, après 
quelques déductions, établirent que les autres charges étaient 
celles qui étaient habituellement accordées, et les considérèrent 
comme raisonnables et modérées. 


Le 24 septembre 1850, la Cour Supérieure, après avoir 
entendu les parties, rendit le Jugement qui suit : 


‘ The Court having heard the parties by their Counsel, 
examined the proceedings and proof of record, and having deli- 
berated thereon ; considering that the Plaintiff has failed to 
establish by legal and sufficient evidence the material allegations 
of his Declaration, inasmuch as he has not produced or shewn 
any taxation by the Court of Appeals, or by any Judge thereof, 
of the costs by him sought to be recovered by his action, the 
said action is hence dismissed with costs.” 


La Cour, en rendant ce Jugement, se considérait incompé- 
tente pour taxer les frais encourrus dans un autre tribunal, et 
Dar, Juge, en prononçant ce Jugement, observa que les Juges 
ne taxent pas les frais lorsqu’il s’agit d’arrangement à l’amiable 
entre avocat et client, mais qu’ils doivent le faire lorsqu’il y a 
procés, et il cita au soutien de ce Jugement le précédent dans 
une cause de Hart ve. Hart, jugée aux Trois-Rivières. 


L’Appelant, à l'encontre de ce Jugement, soumettait les cing 
propositions suivantes, savoir : 


19 Que cette action étant portée en paiement de salaire de la 
part d’un Procureur contre sa partie, le quantum des services 
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rendus par ce dernier, après la preuve faite du mandat et de 
l'occupation, pouvait tout au plus, d’après le sentiment général 
des auteurs, et de M. Pothier en particulier, faire le sujet d’une 
référence, avant faire droit, à quelque procureur ou praticien pour 
rapport et réglement en conséquence.—( Voir Pothier, Traité de 
la Proc. Civ, tome 7, p. 161 ; Commentaire sur l’art. 5 du tit. 
81 de l’Ordon. de 1667, p. 496 ; Guyot, Rép., verbo Avocat, 
tome 1; Jbid., verbo Frais et Salaires, tome 7, p. 544; Merlin, 
Rép., verbo Avocat, (par. 18), p. 472. 


2° Que la Cour Inférieure, au moyen de ia preuve qu’elle 
avait des services rendus sur le dit Appel et du quantum d’iceux 
(tel qu’établi dans la dite cause), pouvait elle-même faire l’ap- 
plication du tarif alors existant aux différents items du mémoire 
de frais fourni par lAppelant, et que ce cas n'étant pas celui 
d’un exécutoire de dépens adjugés à une partie contre l’autre, 
l'intervention de cette Honorable Cour ni d’un des Juges d’icelle 
n’était point nécessaire pour la taxe de ces frais. (Voir le 
tarif fixé par l’Ordon. de la 20e Geo. 3, ch. 3, intitulée : “ An 
“ Ordinance for the regulation and establishment of fees,” 
mis en force par les Règles de pratique de la Cour d’Appel Pro- 
vinciale, et depuis continué par la Cour d’Appel pour le Bas- 
Canada). 


3° Que cette intervention, d’ailleurs, ne pouvait avoir lieu, 
sans que cette Honorable Cour, ou l’un des Juges d’icelle, eût à 
se prononcer sur un incident dans une cause pendante devant un 
Tribunal de Jurisdiction exclusive en premiére instance, et sur 
lequel elle pouvait être appelée plus tard (comme elle l’est 
aujourd’hui) a rendre un Jugement en dernier ressort. 


4° Qu’en supposant même que cette intervention eût été 
régulière et légale, la Cour Inférieure n’était pas justifiable, 
avec la preuve qu’elle avait sous les yeux du droit d’action de 
V’Appelant, de le renvoyer des fins de sa demande, sans ordon- 
ner au préalable cette référence avant faire droit. 


5° Que l’Intimé n’ayant, dans aucune partie de ses plaidoi- 
ries ni à aucun étage de la procédure, exigé cette formalité de 
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la taxe, mais ayant au contraire acquiescé lui-méme par ses 
transquestions à la preuve testimoniale du quantum des dits ser- 
vices, telle qu’offerte par l’Appelant, la Cour Inférieure ne 
pouvait en justice et en raison se dispenser d’accueillir la 
demande de l’Appelant, ne fût-ce que jusqu’à concurrence des 
déboursés faits par ce dernier, et au moyen desquels l’Intimé ne 
pouvait, dans tous les cas, s’enrichir à ses dépens (1). 


L’Intimé, en supportant le Jugement de la Cour Supérieure, 
s’efforça de maintenir, 1° Que l’action étant uniquement basée 
sur un mémoire de frais, ce mémoire devait être régulier et taxé ; 
2° Que la Cour Supérieure n’avait pas le droit de taxer les frais 
de la Cour d’Appel ; et 3° Que l’Appelant était responsable de 
erreur qui s'était glissée dans la procédure, et devait occuper 
sur l’Appel à ses propres frais pour garantir l’Intimé des effets de 
son impéritie (2). 


Le 11 juillet 1551 fut rendu le Jugement, maintenant l’Appel, 
dans les termes suivants : 


La Cour, etc. ; vu que l’Intimé n’a pas justifié, par la 
preuve, de ses Exceptions produites devant la Cour Inférieure, 
par lesquelles il a prétendu n’avoir jamais chargé ni employé 
l’Appelant comme Procureur et lui imputer négligence et faute 
grossière ; vu aussi que l’Appelant a prouvé qu’il avait eccupé 
comme Procureur de l’Intimé dans une cause en Appel entre {ui 
et le nommé George Peter Lay, et que le montant du salaire et 





Autres autorités citées par l’Appelant. 

(1) Dict. de Droit, Ferrière, verbo Procureur, p. 475; 8 Merlin, Rép., 
verbo Nullités, Procureur, p. 669; Ancien Dénizart, verbo Procureur, 
tome 4, p. 21; Lacombe, Recueil de Jurisp., verbo Procureur, p. 521 ; 
Dénizart, Collection de Jurisp., verbo Nullités, n° 25 et suiv. ; Breton- 
nier, tit. 1, liv. 2, ch. 27; Arrêts de Brillon, verbo Procureur, p. 456, 
n° 2A. 

Autorités cilées par l’Intimé. 

(2) 2 Pothier, Dépôt, n° 23; 11 Toullier, p. 43, n° 35; 7 Merlin, 
verbo Notaire ; Dalloz, Dictionnaire, verbo Notaire, p. 277 ; 5 Toullier, 
n° 358, 389; 1 Praticien de L’Ange, p. 604; 6 Toullier, p. 192, n° 147, 
et pp. 202, 205; Domat, liv. 2, tit. 8, sec. 4; Story, on Bailments, 
p. dt, sec. 19, p. 27, sec. 22 ; do do, p. 58. 
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la récompense des services de l’Appelant est établi par une 
Règle de la Cour d’Appel du Bas-Canada, par laquelle la dite 
Cour a adopté le tarif établi par l’Ordonnance de la Province 
de Québec, intitulé : “ Ordonnance qui établit les Hono- 
‘€ raires ;”? sans égard aux motifs donnés dans le Jugement 
dont est Appel, infirme le dit Jugement et condamne l’Intimé à 
payer à l’Appelant la somme de £22. 15. 8 courant, pour son 
salaire et ses services comme susdit, avec intérêt du 19 sep- 
tembre 1849 et dépens, tant en cette Cour qu’en la Cour Infé- 
rieure. ” 


RozLan», Juge, en prononçant ce Jugement, déclara, comme 
l'opinion de la Cour, qu’il n’y avait pas besoin d’un mémoire de 
frais taxé pour soutenir une action du Procureur contre son 
client pour salaire et déboursés, la pratique de. quelques Juges 
de taxer les frais entre Avocats et clients n’étant que pour les 
cas de soumission volontaire à ce mode de liquidation. Il 
observa de plus que la preuve faite par les praticiens était inu- 
tile, vu qu’il existait un tarif en vertu de l’ancienne Ordon- 
nance, que la Cour d’Appel avait adopté. 


Bucxanan, pour l’Appelant. 
 Macnaz et Woon, pour l’Intimé. 
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SUPERIOR COURT.—MONTREAL. 


Before Smita, Vanretson and Monpecxr, Justices. 


N° 1860 ( DroLET, . . . . . . 


| 


_ 1851. | MonTREALZ, . 


Held, that the Mayor and Cor- 
poration of Montreal are not liable 
in an action brought by a person 
who has been beaten during a riot, 
to recover damages for bodily inju- 
ries received, and for loss of wear- 
ing apparel on his person at the 
time. 


VS. 


Toe Mayor, ALDERMEN, AND CITIZENS or 


Defendanis. 


Jugé, que la Corporation de 
Montréal nest pas responsable 
dans une action portée par un 
individu qui a été battu dans une 
rixe, pour Île recouvrement de 
dommeges pour injures person- 
nelles, et pour pertes des vête- 
ments qu’il portait dans le temps. 


Judgment 27th May 1851 





This was an action for damages laid at £5150, for bodily 
injuries received from voters, and for loss of wearing apparel, etc. 

The declaration set up the quality of the Defendants as a body 
corporate : that, on the 16th August 1849, during day-light, 
to wit, about 8 o’clock of the afternoon, the Plaintiff was 
peaceably passing through Notre-Dame street, in the said City, 
when he was unlawfully and maliciously, and without any 
cause or provocation, violently assaulted and beaten by persons 
to him unknown, to the number of ten and more, who were 
armed with bludgeons, pistols, and other deadly weapons, and 
were then and there riotously assembled together, disturbing the 
public peace, and endangering the lives of individuals ; that in 
consequence of the injuries received from these persons, the 
Plaintiff was for a long time, to wit, during six months, pre- 
vented from attending to his lawful business, and was deprived 
of the use of his right eye and the first finger of his left hand, 
and was compelled to lay out the sum of £109 to obtain medical 
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advice ; also further damage arising out of the prémises to the 
amount of £5000. That at the time of the committing of these 
grievances, the Defendants were entrusted with the presetva- 
tion of the public peace, and were bound by law to have main- 
tained good order, but failed and neglected so to do, and by 
reason of their neglect, became liable to the Plaintiff for the 
loss, injury, and damage by him received. 


In a second count, the Defendants were stated to be entrusted 
with the maintenance of the public peace and good order, and 
the preservation of the life and property of individuals within 
the limits of the City, and for that purpose were entrusted with 
full power and authority to make all necessary rules, bye-laws, 
etc. ; that notwithstanding, and by gross negligence and neglect, 
they allowed evil-disposed persons to assemble together with 
sticks, etc., and to walk the public streets ; by. reason whereof the 
Plaintiff, while passing through a public street, within the limits 
of the said City, was assaulted and beaten, etc. ; that the injuries 
and losses so sustained were occasioned by the gross negligence 
and carelessness of the Defendants, their unlawful omission to 
discharge their duty, and in not affording to the said Plaintiff and 
others a sufficient safeguard and protection against such acts of 
violence. ; 


In a third count, a list of the articles of wearing apparel, 
watch, etc., which the Plaintiff had on his person at the time 
of the assault, and which were destroyed, to the value of £50 
was given, and the liability of the Defendants to indemnify 
the Plaintiff alleged. 


To this declaration, the Defendants pleaded by a Défense au 
fonds en droit to each of the counts, alleging for reasons in 
support thereof, in effect, that the Corporation was not liable for 
such damage, and was not by law capable of raising any reve- 
nue from which the Plaintiff could lawfully be paid for such 


damage. 
I 


It is unnecessary to allude to the other pleadings filed, inas- 


much as the action was dismissed on a hearing en droit. 
F3 
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Surrn, Justice : The Plaintiff’s pretension is, that the Cor 
poration are charged with the preservation of the public peace, 
and that this is a corporate right, and that their emission to do 
it, gives rise to their liability. ‘This pretension is not supported 
by the clauses of the Act of Incorporation, which refer to the 
police foree, and which do not point out what the duties of the 
Corporation are, as regards the public peace. This arises merely 
by inferencee—that if the Corporation raise a police force, they 
are bound to keep the public peace. The Statute, however, 
does not go so far as this—it does not say so much as the Plaintiff 
has said in his declaration, that the Corporation shall be liable 
for breaches of the peace. There are two classes of obligations 
affecting Corporations, 1° those arising out of their ministerial 
charaeter, and 2° such as attach to them in their high public 
municipal character. The liability of a Corporation is only for 
acts or omissions purely ministerial, never for cases where it is 
the reflective agent of the State, having to exercise a quasi 
judicial discretion. In this case the duty of the Corporation 
was not of a ministerial nature, but of a high judicial character : 
the demurrer, therefore, must be maintained, and the action 
dismissed (1). 


Carter AND Carrer, for Plaintiff. 
Perrier (ATrorNRY) AND Dunxis (Couxsez), for Defts. 


(1) Angell and Ames, on Corporations, pp. 30, 31; and the case of 
Wilson vs. Corporation of New-York, Denio, 598. 

The following are the leading English and American cases referred te 
at the argument : 

Jackson vs. Inh. of Calesworth, 1 T. R., 71, 73 ; Russell vs. Men of 
Devon, 2 F. R., 667, 673 ; Lynn vs. Turner, Comp. 86 ; Lyme Regis 
vs. Henley, 5 Bing., 91 ; Martin vs. M. of Brooklyn, 1 Hill, 548 ; M. 
of New-York vs. Furse, 3 Hill, 618 ; Bailey vs. M. of New-York, A. 
D. 1842, 3 Hill, 539 ; same cause in 1845, 2 Denio, 448; Wilson vs. 
M. of New-York, 1 Denio, 598; Boyland vs. M. of New-York, A. D. 
1847, 1 Sandford, 27; Levy vs. M. of New-York, 1 Sandford, 465 ; 
1 Amer. leading cases, 469 ; Angell and Ames, on Corp., pp. 30, 31 ; 
U. S. Digest, verbo Corporation ; also Bacon’s Abrid., verbo Hue and 
Cry ; Buller’s N. P., same word ; Comyn’s Digest, verbo Hundred ; 
Petersdoff’s Abrid., same word. Amongst the French authors, Guyot, 
verbo Quasi-Délit ; Domat, liv. 11, tit. 8, sec. 4. ; Dareau, p. 419, ch. 
8 ; 11 Toullier, verbo Délit et Quasi-Délit, etc., etc., were cited in 
favor of the Plaintiff’s pretensions. 
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BANC DE LA REINE, 


EN APPEL. : DISTRICT DE. MONTREAL. 


Présents : Roczanp, Panet, et AYLwin, Juges, 
; Donzoant, Défendeur en Cour Inférieure, Appelant, 
1851. 


et 
Quesnex, Demandeur en Cour Inférieure, Intimé. 





Jugé, qu’il n’y a pas appel d’un Held, that there ie no appeal 
Jugement rendu sur une Excep- | from a Judgment on an Exception 
tion tendant à obtenir suspension | tending to obtain the suspension of 
de procédures jusqu’à ce que Ju- | proceedings until a decision is ren- 
gement soit rendu dans une autre | dered in another cause, between 
instance, entre les mêmes parties, | {he same parties, on similar mat- 
eur semblables matières. ters. 


Jugement rendu le 11 juillet 1851. 





Donegani demandait en cette cause permission d’appeler d’un 
Jugement Interlocutoire rendu par la Cour Supérieure, à Mont- 
réal, le 27 mai 1851, sous les circonstances suivantes : 


Le Demandeur Quesnel réclamait du Défendeur £306. 12, 8, 
pour un quartier de rente sur le prix d’une vente d'immeuble, 
suivant acte du 19 janvier 1847. 


À cette demande le Défendeur opposa d’abord une Exception 
qualifiée du nom d’Exceptions préliminaires, exposant que, sur 
une demande en ratification de titre par la Compagnie du Chemin 
à Lisses de Montréal et Lachine, et dans laquelle Quesnel s’était 
porté partie opposante et le Défendeur partie intervenante, le 
dit Demandeur réclamait des droits d’hypothèque et paiement de 
deniers déposés par la dite Compagnie, se fondant sur les pré- 
tendus actes translatifs de propriété spécifiés en la déclaration 
en cette cause; demande que le Défendeur repoussait en contes- 
taut par diverses exceptions ot défenses la validité des dits actes 
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dont il demandait la mise au néant ; il alléguait de plus, que 
cette contestation était encore pendante devant la dite Cour 
Supérieure, et que les susdites exceptions et défenses €taient 
fondées sur des faits, matières et choses alléguées dans les 
exceptions et défenses accompagnant les dites exceptions préli- 
minaires ; qu’en conséquence il y avait litispendance entre le 
Demandeur et le Défendeur dans la dite instance, et que le 
Demandeur ne pouvait procéder dans la présente cause avant 
qu’il n’eût fait adjuger sur la dite contestation soulevée entre le 
Demandeur et le Défendeur par rapport à la validité des dits 
actes dans la dite demande en ratification. 


Les conclusions de cette exception préliminaire étaient dans 
les termes suivants : 


‘ Pourquoi, le dit Défendeur conclut à ce que les procédés 
‘ en cette cause soient suspendus et arrêtés jusqu’à ce qu’il ait 
‘€ été adjugé, par cette Cour, svr la dite contestation entre le 
‘6 Demandeur et le Défendeur par rapport à la validité des dits 
‘€ actes relatés par le Demandeur, la dite contestation soulevée 
dans la dite instance ou demande en confirmation de titre par 
‘6 la dite compagnie, et que dans le cas de-succés en faveur du 
 Défendeur, la présente action soit renvoyée, avec dépens, ” 


Le Demandeur répondit à cette exception, que le but de 
lopposition, par lui faite, dans la demande en ratification de la 
Compagnie du Chemin à Lisses, était de conserver tous ses 
droits, priviléges et hypothèques, et qu’elle ne tendait pas à 
obtenir une condamnation contre le Défendeur ; que cette oppo- 
sition et la présente action n’avaient pas un même objet et 

n’étaient pas pour recouvrer la même somme de deniers, la 
présente actiôn étant en recouvrement d’arrérages de rente non 
éehus au temps où l’opposition fut faite, et que la contestation 
soulevée par Donegani l’avait été d’une manière irrégulière, et 
ne pouvait empêcher l’exercice de la présente action, ni influer 
en aucune manière sur la décision d’icelle action. 


Les parties ayant été entendues sur cette exception, la Cour 
Supérieure rendit, le 7 mai 1851, le Jugement qui suit : 
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' The Court having heard the parties by their Counsel upon 
the exception of litispendance pleaded by the Defendant, exa- 
mined the proceedings and having deliberated ; considering that 
the object of the present action, and the remedy thereby sought 
to be enforced, is different from that claimed by the said Quesnel, 
in and by his opposition in the case of the application of the 
Montreal and Lachine Rail Road Company for a Judgment of 
confirmation n® 916 filed, inasmuch as, by his said action, the 
Plaintiff seeks to recover a personal condemnation against the 
said Defendant, for arrears of rent (rente constituée) not then 
due under the said deed of sale in the declaration in this cause 
filed, and also in the said opposition, mentioned, and that by 
reason thereof and by law, no exception of litispendance ought 
to be taken or maintained to the said action—the said exception 
is hence dismissed, with costs. ” 


C’est ce Jugement Interlocutoire que le Défendeur vou- 
lait faire reviser, demande que M. Quesnel combattait, en 
autant que ce Jugement ne tombe pas dans la catégorie des 
Jugements Interlocutoires dont la loi permet d’appeler. 


Les parties ayant été entendues le 11 juillet 1851 sur la motion 
faite à cet effet, Rotuann, Juge, président de la Cour, expliquant 
les motifs du Jugement, dit : 11 n’est pas maintenant question de 
décider si l’exception de Dovegani est bien ou mal fondée, mais 
si le Jugement dont or se plaint, tombe dans la catégorie des 
Jugements Interlocutoires contre lesquels la loi fournit le recours 
en Appel. La Cour ne voit .point qu’il peut ici y avoir lieu 
d’appeler de ce Jugement sur une exception qui ne tend qu’à 
suspendre la procédure ; il n’y a qu’un seul tribunal pour juger 
cette espèce d’exception dilatoire ; car on ne peut l’envisager 
autrement, nonobstant la prétention de Donegani que cette 
exception est une exception péremptoire, concluant au débouté 
de action ; mais cette conclusion n’est prise que dans le cas 
seulement du succès du Défendeur dans l’autre instance, et le 
caractère du plaidoyer en question est celui d’une exception 


dilatoire, et le Jugement rendu sur ieelle n’est pas susceptible 
d'Appel. | 
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Le Jugement de la Cour d’Appel est dans les termes suivants : 


“ La Cour, etc.; considérant que le Jugement rendu par la 
Cour Supérieure daus cette cause, pendante dans le District de 
Montréal, en date du 27 mai dernier, n’est que le débouté 
d’une exception dilatoire tendant à obtenir la suspension de 
procédés en la dite cause jusqu’à Jugement rendu dans une autre 
instance entre les parties, lequel Jugement ne tombe pas dans la 
catégorie des Jugements Interlocutoires dont il peut y avoir 
Appel, rejette la demande faite en cette cause par la dite Règle, 
avec dépens. ”’ 


Cartier ET Cantrixr, pour Donegani. 
Caxraixe et Donion, pour Quesnel. 





, SUPERIOR COURT.—QUEBEC. 


Before Duvaz, and Mzrenpira, Justices. 


N° 591 
of — 


1851. 


Ex parte 
Wourrene, . 
Petitioner for a Writ of Mandamus. 


Held, that a clergyman of the 
Church of England, in a parish 
in which there is a burial ground 
ect upart and consecrated by the 
authorities of his own Church, 
carinôt be compelled to bury the 
dead in a placs that has not been 
sanctioned or approved ef as a 
furial ground by the authorities 
of that Charch. 


Jugé, qu’un ministre de l’Eglise 
Anglicane, dans une paroisse dans 
Inquelle se trouve un cimetière 
approprié et consacré par Îles au- 
torités de sa propre Eglise, ne 
petit être contraint d’inhumer les 
morts dans un endroit qui n'a 
pas été sanctionné ou approuvé 
comme un cimetière par les auto- 
rités de cette Eglise. 


Judgment 21st July 1851. 


Stuart, ANDREW, for Petitioner : This is an application for 
a Mandamus to compel the Rector of the parish, who is also 
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Bishop of the diocese, to bury in the Mount Hermon Cemetery 
the body of the infant son of Christian Wurtele, a member of 
the Church of England, which is now lying in the vault of the 
Cemetery awaiting burial. 


The facts are as follows : On the 15th instant, Charles, the 
infant son of the Petitioner died ; on the 16th, an application 
was made to the Lord Bishop of Quebec, who is also Rector 
of the parish, to have him buried in Mount Hermon Cemetery, 
which he refused to do, unless the burial were to take place in 
that portion of the Cemetery which he (the Lord Bishop) stated 
that he had consecrated. Now the Petitioner’s lot in the said 
cemetery is situate without that portion in which the ceremony 
called consecration, by the Lord Bishop, is stated to have been 
performed. The refusal of the Bishop and Rector to bury the 
child elsewhere than in the so called consecrated portion, is 
therefore tantamount to a refusal to bury him at all. And your 
Petitioner has no resource left but to send his child to the 
Mount Hermon Cemetery, in one of the receiving vaults of 
which it now lies, and to apply to your Honors for redress. 


In order to succeed in my present application, J must establish : 


1° That Mount Hermon Cemetery is a fit and proper place, 
legally set apart for burials; 2° That it is the duty of the Rector 
to bury ; 3° That your Honours have the power to compel the 
burial of this child in the Mount Hermon Cemetery. 


On the first point I beg to refer to the Statute 12th Vict., ch. 
191, which is the Act of Incorporation of the Mount Hermon 
Cemetery. The first section states : 


‘ Whereas the practice of burial in populous cities is objec- 
“ tionable, and other provision for the interment of the dead is 
“ desirable, etc., etc. Be it enacted, etc., etc., that G. O. 
“* Stuart, etc., shall be a body corporate and politic, etc., etc. : 
‘ provided always that the said immoveable property shall be 
‘ held and used as a Protestant Cemetery, and for no other 
‘¢ purpose, for ever.” 
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It is clear from this, that the object of the legislature was to 
devote a portion of ground, out of the city, for the interment of 
the ‘Protestant dead : and such being the case, it cannot surely 
be said, that it is an improper act to request the Rector to bury 
in that place which the Legislature has set apart in their wisdom 
and consecrated for the purpose. I maintain that the lot of land 
designated by metes and bounds in the Act of Parliament is 
consecrated by the Act of the Legislature ; and that my client 
has an indubitable right to call upon the Rector to bury his child 
therein. It will not be contended that Mr. Wurtele has not the 
right to select in the Cemetery any lot of land he choses for the 
members of his family : and if he has this right, he is entitled 
to call upon the Rector to perform the usual service at such spot. 
The Mount Hermon Cemetery is therefore a legal and proper 
place for the burial of the Protestant dead : and its consecration 
for this purpose by Act of Parliament is well calculated to 
obviate the dangers and .inconveniences resulting from burials 
in the city. 


Secondly, it is the duty of the Rector to perform this service. 
To establish this, I beg to refer the Court to Waddilove’s Digest 
of Ecclesiastical Law, p. 96, wherein will be found the 68th 
canon of our Church as follows : 


‘ No minister shall refuse or delay to christen any child, 
‘€ according to the form of the Common Prayer, that is brought 
‘€ to the Church to him upon Sundays or Holidays to be chris- 
‘€ tened, or to bury any corpse that is brought to the Church or 
‘€ Church-yards, and (convenient warning being given him 
‘ thereof before) in such manner and form as is prescribed in 
‘€ the book of Common Prayer : and if he shall refuse to christen 
‘ the one or bury the other, except the party deceased were 
‘ denounced majors excommunicatione for some grievous and 
‘¢ notorious crime (and no man able to testify to his repentance), 
‘ he shall be suspended by the bisbop of the diocese from his 
‘© ministry for the space of three months. ” 


Now, here there is no imitation or restriction as to where 
the burial is to be performed. The duty of the Rector is clearly 
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and unequivocally laid down. The only exception is with 
regard to the case of excommunicated persons. I refer also to 
ILI. Phillimore, pp. 265, 267, 268, 273, 274, 295, and 335, 
as corroborating this doctrine. It must be borne in mind that 
the ceremony of consecration in England is very different from 
such a ceremony performed here. In England, the legal estate 
of the Church-yards, where burials are performed, is vested in 
the Rector or incumbent of the parish ; and the consecration is 
tantamount to a seizin taken by him in order to complete his 
investiture in law. If the Mount Hermon Cemetery stood on 
the same footing as the English Church-yards, it would be idle 
to argue this case in the teeth of the well known English prac- 
tice, and to urge our present petition fora Mandamus. But 
cessante causa, cessat effectus. Neither the Lord Bishop of 
Quebec nor the Rector bas any legal estate in the Mount 
Hermon Cemetery, and no consecration is requisite to complete 
his investiture. In England, the incumbent is allowed to use 
his discretion as to the selection of a spot in his Church-yard 
for the burial of his parishioner ; here, where he has no right 
of property in the Cemetery in question, he has no such discre- 
tion, and is bound to perform the burial on the spot which 
the parishioner has purchased from the company, who are legal 
proprietors of the Cemetery. 


Thirdly—If any doubt were entertained of the right of this 
Court to compel a burial by the Rector, that doubt would be 
removed by a reference to 1 Chitty’s General Practice, pp. 791, 
805, 806, and to the Statute establishing Courts of Justice in 
this Colony. 


The common law right of every man to be buried according to 
the rites of his Church is indubitable. If the incumbent, whose 
duty it is to perform the burial service, plead that the spot 
where the parishioner desires the burial to be performed is not 
consecrated, it rests on him to prove that consecration is 
required by law. Now, on reference to a Pastoral Letter, 
issued by the present Lord Bishop of Quebec, on the 18th 
February 1848, it will be found that the practice of conse- 
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cration is not enjoined and certainly not to be numbered among 
the essentials of religion. ” 


No higher or more conclusive authority than this can be 
desired. No consecration is enjoined—and in point of fact, 
there is not a single Church of England Cemetery in Quebec 
which is consecrated. If the Rector ean refuse burial in the 
Mount Hermon Cemetery, on the ground that the spot where 
the grave is dug is not consecrated—he may urge the same 
objection to a burial in the Cemetery in St. John’s suburbs, in 
the Marine Hospital Protestant burial ground, and in every 
other place of interment for the Protestant dead in the parish. 
There is no Cemetery in or about Quebec where a member of 
the Church of England can compel the burial of his child: and 
the whole congregation are at the mercy of the Rector. 


TxeE Lorp Bisnor or Quesxc: I crave permission to address 
the Court, in order to correct some errors of fact into which the 
Counsel for the Petitioner has been led. And in the first place, 
I complain of the language of the protest which has been served 
upon me—in which my conduct is termed “ oppressive. ” No 
one, at all conversant with the facts of the case, can conscien- 
tiously accuse me of any thing at all approaching to “ oppres- 
sion,” I have but followed the strict rules of the Church, and 
such language has a tendency alike injurious to myself, the 
Church, and the Protestant eommunity. The dispute which is 
now before the Court commenced several years ago, when the 
Mount Hermon Cemetery was first established. The attempts 
at negociation with the directors of the Cemetery have been met 
by such opposition, that many members of the Church of England 
have made up their minds to go elsewhere for a place of inter- 
ment: but after a long dispute, they have preferred at last to 
avoid a division of the Protestant community and to join in the 
Mount Hermon Cemetery. This arrangement is made on the 
express understanding that the Church of England portion of the 
Cemetery is to:-be consecrated : whether the ceremony be desi- 
rable or not, such is the well understood basis of the agreement. 
I can state for my own part, that I have shewn the utmost pos- 
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sible spirit of accommodation : if any have reason to complain, 
it is myself. I have even offered to consecrate the separate lots 
in the Cemetery which have been taken by members of the 
Church of England. 


If the laws of England permit the Rector to choose a spot 
within the burial ground for the interment of a parishioner, 
à fortiori, he has a right to refuse to bury without the limits 
of his burial ground. There has been no refusal on my part to 
bury the child of the Petitioner : all that I have required is that 
a well known and universally received rule of the Church shall 
be observed. I can safely state that all the Church of England 
burial grounds in Britain are consecrated : and that in the large 
new Cemeteries recently laid out in various parts of England, 
there is always a portion specially devoted to the Church of 
England, and consecrated by the Bishop. No Rector or incum- 
bent of a parish in England will bury in that portion of the 
Cemetery which is allotted to dissenters. 


I desire to correct an error of fact into which Mr. Stuart has 
fallen respecting the burial ground in Saint John’s Suburbs. At 
the time that burial ground was established, there was no Church 
of England Bishop in the country to cunsecrate it, and conse- 
quently the ceremony has never been performed. But this 
cannot be urged as a precedent. It is well known that in many 
cases, before Churches were built, the Church service had been 
performed in private houses ; and it will not surely be said that 
this is a reason why Churches are not needed. It cannot be 
pretended that we are bound to break through the rules of the 
Church, because on a former occasion necessity obliged us to 
disregard them. It is true the Marine Hospital Protestant burial 
ground has never been consecrated ; but there is a good reason 
for this, which Mr. Stuart would have been aware of had he 
read the speech as well as the pastoral letter written by me on 
the subject. I trust moreover that the impediments in the way 
of the consecration of this burial ground will soon be removed ; 
and the ceremony of consecration will then be performed. Mr. 
Stuart is evidently not aware that part of the Potter’s field burial 
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ground. is consecrated according to the rites of the Church of 
England. With respect to the burials of members of the Church 
of England, which Mr. Stuart states have been performed in the 
unconsecrated portion of the Cemetery, I believe that some such 
have taken place, but during my absence and without my know- 
ledge. As soon as the circumstance had come to my knowledge, 
I issued a circular to my clergy forbidding the practice for the 
future, and enjoining them to obey the well known rules of the 
Church. | 


Mr. William Wurtele called on me to request the burial of 
the Petitioner’s child, and he will do me the justice to admit 
that I have done every thing in my power to meet his views. 
I felt how painful the refusal must be to Mr. Wurtele’s feelings ; 
but my hands were tied. I could not violate the rules of the 
Church of which I am the head in this diocese. Mr. Stuart has 
quotcd a portion of a pastoral letter written by me, in which it 
is stated that consecration is not enjoined, nor essential ; but it 
is manifest that this only meant that it is not commanded in the 
Bible. Its authority rests on the universal and immemorial 
practice of the Church of England ; and if it is not mentioned 
in the canons, it is because it has always been assumed as a 
matter of course. The burial grounds in the mother country 
have always been consecrated ; and I have frequently performed 
the ceremony in Canada. It is a great mistake to suppose with 
Mr. Stuart that there is no consecrated Church of England 
Cemetery within fifty miles of Quebec ; continual applications 
have been made to me to consecrate burial grounds within the 
diocese, and I have done so on several occasions. 


I am now called upon to shew cause why this burial has not 
taken place in the teeth of the rules of the Church. On referring 
to Burns’ Ecclesiastical Law (Phillimore’s Edition), pp. 270, 
$23, and 332, I find two principles distinctly laid down ; first, 
the right of the parishioner to compel the ministrations of the 
incumbent of the parish in cases of interments ; and secondly, 
the right of the Rector or incumbent to select a place in the 
burial ground for the grave. These rules have left me no option. 
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BLacx, The Hon. Q. C., for the Lord Bishop : I feel grateful 
to the Court for having afforded my client an opportunity of 
bringing this vexed question to a final settlement. This case 
will, in all probability, put an end to the bickering and disputes 
which have existed among the members of the Church of England 
in this city. I will read the Affidavit of the Lord Bishop, which 
is as follows: 


PROVINCE OF ce. À 
TO WIT 
DISTRICT OF QUEBEC. 


The Right Reverend George Jehosaphat Mountain, Lord 
Bishop of the Diocese of Quebec, and Rector of the parish of 
Quebec in the same Diocese, being duly sworn, deposeth and 
saith : That this Deponent never did absolutely refuse to bury 
the body of Charles Wurtele, infant son of Christian Wurtele 
and Charlotte Wurtele, his wife, mentioned in the petition of 
the said Christian Wurtele, but on the contrary was ready and 
willing, and still is ready and willing to allow the interment of 
the said Charles Wurtele in any Church-yard or burying 
ground attached or belonging to any Church of the communion 
of the Church of England in the parish of Quebec, or in any 
consecrated ground within the Mount Hermon Cemetery in the 
said petition mentioned. And the Deponent further suith : that 
the said Mount Hermon Cemetery is not attached, nor does it 
belong to any Church of the communion of the Church of England, 
but to an association incorporated by an Act of the Parliament 
of this Province, passed in the twelfth year of Her present 
Majesty’s reign, for the purpose of establishing a rural Ceme- 
tery near the City of Quebec. That a portion of the said Mount 
Hermon Cemetery hath been set apart for the burial of the dead 
according to the rites of the said Church of England, which 
said portion was, with the consent of the company, consecrated by 
this Deponent as Bishop of the Diocese within which the same 
is situated ; and that since the consecration thereof, this Depo- 
nent issued directions to the clergy of the said Church to confine 
their ministrations to the said consecrated portion of the said 
Cemetery. That in‘ opposition to such directions, the ‘said 
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Christian Wurtele, or those acting in his bebalf, have required 
and insisted, and still require and insist upon the burial of the 
said Charles Wurtele in the unconsecrated portion of the said 
Cemetery, which in the exercise of the authority, he, this Depo- | 
nent, conceives rightly belongs to his office, and in the discharge 
of his duty as Bishop of this Diocese, he, this Deponent refused, 
unless upon a promise of the said Christian Wurtele that the 
said unconsecrated portion, wherein the burial of the said Charles 
Wurtele was required as aforesaid, should be consecrated. And 
this Deponent further saith, that as no such promise would be 
given by or on the part of the said. Christian Wurtele, this 
Deponent hath withheld and still withholds his consent to the 
performance of the burial service over the body of the said 
Charles Wurtele, in the said unconsecrated ground. 


Sworn at the City of Quebec, this G. J., Quesrc. 
19th day of July 1851, before me, | 
W. C. Mereoirtn, J. 8. C. 


It is evident from this Affidavit, that if the child of the Peti- 
tioner remains unburied, the fault is not with the Church but 
rests on the Petitioner, who, to try a principle, has refused to 
permit the burial of his child in the usual form. In my view, 
the duty of the Rector to bury in the Church-yard attached to 
his Church is unquestionable : but the Mount Hermon Cemetery 
is not a Church-yard falling under the canon which has been 
quoted on the other side. It is a mere private Cemetery belonging 
to a private association, as is evident from their charter : and is 
in no wise attached to the Church of England, So complete a 
control have the Directors over this Cemetery that they can at 
any time forbid the Bishop or any minister from entering the 
Cemetery : the sole management is vested in them. The case 
of Church-yards in England, to which the. 68th canon refers, is 
totally different. Of these the property is vested in the Rector 
for the use of the Church : and the Rector can be compelled to 
bury his parishioners in them. 


As to the case of the St. Johns burial ground which has been 
mentioned on the other side—it has been established so long ago, 
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that it is impossible to ascertain whether or not it has been con- 
secrated. The ceremony may have taken place there, or some 
jealousy or rivalry may have prevented its performance. How- 
ever this may have been, the Court are not now called upon 
to decide whether the predecessors of the present Bishop were 
guilty of a dereliction of their’ecclesiastical duty in allowing this 
burial ground to remain unconsecrated, and it cannot be quoted 
as a precedent. 


The ceremony of consecration takes place at the opening of 
every building or piece of land dedicated to religious purposes : 
and in the service, as we find it in Burn’s Ecclesiastical Law, 
vol. 1, p. $83, there is nothing to which the most evangelical 
parishioner can object. The psalms and lessons which are 
selected, are among the most beautiful passages of Scripture : 
and the prayer is eminently solemn and impressive. 


There is nothing in the Act incorporating the Mount Hermon 
Cemetery which attaches it to any Church: it is a mere private 
property belonging to a joint stock Company composed of indivi- 
duals belonging to many different sects. On the contrary, the 
preperty of the Churches, Church-yards, and burial grounds 
belonging to the established Church of England are, by the 
Church Temporalities Act, 6th Vict., cap. $2, vested in the 
Rector or Incumbent for the time being. And in such Ceme- 
teries, the Rector or Incumbent is bound by law to perform 
the burial service without fee or reward over the body of his 
deceased parishioners. The case is very different with regard 
to private property such as this Mount Hermon Cemetery. If 
the Bishop is compelled to bury the Petitioner’s child in the lot 
pointed out by the Petitioner, another parishioner may demand 
that his child be buried in a field or in a garden, and the same 
argument will apply. Thus the first proposition of my learned 
adversary is without foundation. There is nothing in the Act 
of Incorporation of the Mount Hermon Cemetery, which places 
it on the same footing as the Church-yards in which a Rector 
can be compelled tobury. As to the second, it is clear that it is 
the duty of the Rector to bury : but it is equally undoubted that 
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he is only bound to bury in a fit and proper place, and Mount 
Hermon Cemetery is not such a place. In like manner, the third 
point made by my learned adversary is disposed of : the Court have 
the power to compel the Rector to perform his duty in the proper 
place, but not elsewhere. The Court cannot oblige the Lord 
Bishop to bury the Petitioner’s child wherever the Petitioner 


chooses. 


As to consecration, it rests on the immemorial usage of the 
Church, as can be seen on referring to Ist Burns, p. 326. The 
imperial statute 10th and 11th Vict., cap. 65, regulating the 
laying out of Cemeteries in Britain, shows its universal adoption 
in the mother country, and constant practice at the present day. 
And the cases ex parte Blackmore in 1 Barn. and Ald., and 
King vs. Coleridge in 2 Barn. and Ald., remove all doubt on 
the subject. 


But independently of these considerations, the form and mat- 
ner of burying the dead is a subject for ecclesiastical cognizance 
alone. The Lord Bishop is the highest ecclesiastical authority 
in this country, and no civil tribunal has the power to correct 
him. Numerous instances are to be found in the books where 
Lord Tenterden and other Judges declared that they would not 
interfere in questions of ecclesiastical law. I refer to Tapping, 
on Mandamus, p. 59, as conclusive on this branch of the 
subject, and I call on the other side to show a parallel case to 
the present one in any of the British Law Reports, 


I will only add in conclusion that the learned Counsel rests the 
right of his client to have his child buried in the Cemetery on 
the Common Law : but it seems to me that the Common Law 
is considerably more ancient than Cemeteries. _ 


Stuart A., in reply : It is no answer to the present applica- 
tion to argue that the Rector is bound to bury in the Church- 
yard belonging to the Church of England : there is no such 
Church-yard at Quebec : and consequently if the canon must 
be construed as my learned friend has read it, the Rector cannot 
be compelled to bury any where. But in point of fact, there is: 
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no distinction as to this place or that place. The right of 
Christian burial is unqualified and indisputable. In the Roman 
Catholic Church there was aa express obligation on the Rector 
to consecrate ; but there is no canon of the Church of England 
which enjoins any such rite. ‘The Lord Bishop himself has 
stated that it is not required by the Scriptures ; if, therefore, 
consecration be neither enjoined by the Holy Scriptures, nor by 
the canons of the Church, if, up to this time, the Church of 
England burial grounds at Quebec have remained unconsecrated, 
why insist on the ceremony at present? It is, I must say it 
with all respect, making the most sacred rights of Episcopalians 
dependent on the caprice of His Lordship ; it is allowing His 
Lordship to observe or infringe the 68th canon of the Church at 
his will. He is ready to bury without demur in the St. Johns 
burial ground which has never been consecrated ; and yet he 
refuses to perform the same service in the Mount Hermon 
Cemetery, because it is not consecrated. I will repeat what 
I have already said, that if the Judgment of the Court in this 
case sustains the Bishop in his refusal to bury the Petitioner’s 
child, then the right of the members of the Church of England 
to have the burial service performed over their graves by their 
ministers is a mere delusion : there is no place of interment in 
the parish in which they can compel the Rector to do so. 


Much has been said about English Church-yards, and the 
rules governing them: but they are not analogous to our Ceme- 
teries. The legal estate of the Church and Church-yard in 
England is vested in the incumbent of the parish, and the act 
of consecration is required by law in order effectually to pass 
the property to him. This is the reason why consecration has 
been generally practised in England : but it is manifest that 
this reason cannot exist here, nor be applied to the Mount 
Hermon Cemetery, of which the legal estate is not vested in the 
Rector or in the Church. 


The burial service contained in the book of common prayer 
makes no allusion to consecration or consecrated ground ; nor 


have I been able to discover any authority whatever which 
nS 
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renders any such ceremony essential. In order to exonerate 
the Rector from the duty imposed upon him by the canon, it 
would be necessary for him to show that consecration is abso- 
lutely enjoined by some rule of the Chureh. The importance 
set by His Lordship himself on the ceremony of consecration 
may be estimated by His Lordship’s offer to Mr. Wurtele, to 
bury his child in the spot pointed out by the Petitioner, on con- 
dition that the latter would consent to its being consecrated at 
some future day. 


The Counsel on the other side has alluded to bickering among 
the members of the Church of England, and has appeared to cast 
censure on my client’s present proceeding ; but I, for one, asa 
member of the Church of England, am glad that a gentleman 
like Mr. Wurtele has been found, possessed of the spirit to test 
the question under his present trying circumstanees ; I feel con- 
vinced that the members of the Church of England will feel 
grateful to Mr. Wurtele for his courageous stand in defence 
of their rights. | 


It has been attempted by the Counsel on the other side to argue 
that this is a question of the manner and form of burial, and as 
such a purely ecclesiastical question ; but such is not the case. 
The Petitioner simply claims the right of burial for his child in 
the place set apart for interments by the Legislature : he does 
not object to any of the forms or rites mentioned in the Church 
burial service. 


To resume : consecration is neither ordered by Scripture, nor 
enjoined by the canons, nor deemed essential by the Lord Bishop 
himself. Until within the last two or three years, there have 
been no burials of members of the Church of England in conse- . 
crated ground ; and since the erection of the Mount Hermon 
Cemetery, which was the first consecrated burial ground in the 
parish, there have been as many interments of members of the 
Church of England in the unconsecrated as in the consecrated 
portions, Under these circumstances I entertain no doubt as to 
the decision of the Court. 
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JUDGMENT. 


Duvat J.: ‘his is an application for a Mandamus to the 
Lord Bishop and Rector of Quebec to compel the’ burial of 
Charles, infant son of Christian Wurtele. The application is 
resisted by the Bishop and Rector on the grounds mentioned in 
his Affidavit, which states that his Lordship did not refuse to 
bury the Petitioner’s child, but has always been ready and 
willing to perform the burial service over his body, at any 
ehurch-yard, or burial ground, attached to any Church belonging 
to the Church of England. 


The parties have not questioned the power of the Judges to 
entertain an application of this nature, and it will not therefore 
be necessary for me to enlarge upon the point. That they have 
such power is indubitable at the present day. Wherever a spe- 
cific legal right exists, a legal remedy may be obtained from the 
proper Court. And in a case like the present one, the Writ of 
Mandamus is the proper Writ to issue. 


On the application itself, I will observe that the right of burial, 
in the parish Church-yard, is a common law right recognised by 
the laws of every civilised country, as inherent in every 
parishioner, and is founded on a principle of humanity, becoming 
respect for the dead, and a proper regard for the safety of the 
living. 

Before, however, referring to the other points in this case, 
I will remark that the Provincial Statute incorporating this com- 
pany, confers, with reference to the question before us, no right 
on the Petitioner which he did not possess before. The Legis- 
lature, in incorporating this Society, had no other object in view 
than that of endowing the association with the functions peculiar 
. to corporations, without the slightest intention of interfering with 
the established rights of the different religious denominations, 
whos& members might becofne shareholders therein. This is 
very clearly expressed in the following words: “ To provide 
‘ for the permanence of the establishment, the decent preser- 
“ vation of the ground, and continued protection to the remains 
‘ there committed to the earth. ” 
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Having thus expressed my opinion on this law, 1 must now 
say that after having given the question all the attention which 
its importance deserves, I find it impossible to grant the prayer 
of the Petitioner. The authorities which I shall now quote, 
place it out of our power. On referring to Burns’ Ecclesiastical 
Law, verbo Church, p. 323, the doctrine of the Church of 
England respecting consecration will be therein found at some 
length, and the ceremony of consecration particularly mentioned 
and described. This was not introductory of dny new law or 
religious rites. If we look at the Edinburgh Encyclopedia, 
verbo Cemetery, p. 547, we shall find that it had existed for 
many centuries previous. The origin or cause is here said to 
be obscure, and that it was introduced about the year 590. But 
the continental writers trace its origin to the earliest. ages of 
Christianity, and when we are reminded that among the Romans, 
the words loci religiosi were applied to the ground in which 
bodies were interred, and that the ground then ceased to be in 
commercio, it is difficult to believe that the earlier Christians 
would have shown less respect for their dead than was shewn by 
the Pagans (1). 


On what other grounds can we account for the privileges 
attached to Cemeteries? In Comyn’s Digest, verbo Cemetery, 
we read: Cœmelerium gaudet eodem privilegio quo Eccle- 
sia.—Lind 256. And again: “If any smite or lay violent 
. hands on another, he shall be ipso facto excommunicate.” 
It would be easy to refer to decisions during the reign of Queen. 
Elizabeth, by which such punishments were inflicted. 


So late as 1757, Lord Mansfield, in the case of Clark vs. 
Greaves, stated this to be an indictable offence at Common Law, 
1 Bur., 248. See also 1 Comyn’s Digest, 188 D. In 1 Russell, 
on Crimes, p. 278, we read: ‘* Affrays in a Church-yard have 
‘€ always been esteemed very heinous offences, as being very 
‘ great indignities to the Divine Majesty, to whose wofship: 
‘€ and service such places are immediately dedicated : and upon 


(1) Burns, in which the writer mentions the convocation held so fer 
back as 1661, and another in 1742, and 3 Phil., 276 and 295. 
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“ this consideration, all irreverent behaviour in these places, 
‘ has been esteemed criminal by the makers of our law.” 


Such being the law, and bearing in mind that a portion of 
this Cemetery has been consecrated by the Lord Bishop of the 
Diocese, can we compel the Bishop to recognise, as part of the 
Church-Yard belonging to the Church of England, that part of 
unconsecrated ground in which the Petitioner is desirous of 
having his child buried? I am of opinion that we cannot. 


It has been argued, that by consecrating the ground, it would 
cease to be in commercio. I have no hesitation in saying that 
this consecration of the ground would not divest the Petitioner 
of his right of property therein. Whether dedicating the ground 
for the purpose of burying the dead therein, would have the 
effect apprehended, is a question which we are not at present 
called upon to decide. But I will observe that it is the Peti- 
tioner’s own act, of which he has no right to complain. 


Mrrenitu J.: The Rector of the parish, who is also the 
Bishop of the Diocese, in the Affidavit which he has made in 
answer to the Rule served upon him, declares that there has 
been no absolute refusal on his part to bury the body of the Peti- 
tioner’s infant son. On the contrary the Bishop asserts, and it 
is admitted that he would have allowed the interment at the place 
desired by the Petitioner, if the latter would have consented 
to the consecration of the ground. His Lordship in the same 
Affidavit further declares that a portion of the piece of land in 
this parish, known as Mount Hermon Cemetery, has been set 
apart for the burial of the dead according to the rites of the 
Church of England : and that the ground thus set apart has, 
With the consent of the Corporation owning the same, been con- 
secrated as a place of interment by him as Bishop of the Diocese. 
The Bishop is ready and willing to permit the interment of the 
body in the place thus set apart and consecrated. 


The Petitioner will not consent to this, but insists on the body 
being buried in the ground that is not conseerated. 
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Viewed in this light, the question reduces itself to this. Can 
a Clergyman of the Church of England, in a parish in which 
there is a burial ground set apart and consecrated by the autho- 
rities of his own Church, be compelled to bury the dead in a 
place that has not been sanctioned or approved of as a burial 
ground by the authorities of that Church ? 


No case that has been cited, or that I have been able to find, 
would justify us in answering this question in the affirmative. 


The 68th canon of the Church ordains that no minister shall 
refuse or delay to bury any corpse that is brought to the Church 
or Church-yard. The book of Common Prayer requires the 
Clergyman to meet the corpse “ at the entrance of the Church- 
€ yard.”? Burns, in his work on Ecclesiastical Law, vol. 1, 
p. 261, says: “ Burial in the parish Church-yard is a common 
‘ Jaw right inherent in the parishioners.”? And in Ez parte 
Blackmore, 1 Barn. and Ald., p. 122, Judge Littledale said : 
‘ The Clergyman is bound by law to bury the corpses of the 
“ parishioners in the Church-yard. ” 


It does not however follow that, because a Clergyman of the 
Church of England is bound by law to perform the burial ser- 
vice in the parish Church-yard, which in England, in every 
case, is set apart as such with the sanction of the authorities 
of his Church, he can be compelled to perform that duty ina 
place which has not been set apart as a burial ground with the 
sanction of those authorities. 


In each of the cases cited by the learned Counsel who argued 
this case, or to which I have been able to refer, the burial 
ground in which the applicant sought to cause the interment 
to be made was a burial ground set apart and used as such with 
the consent of the ecclesiastical authorities ; and in this impor- 
tant parti¢ular the present case differs from all those cited. 


Were we to grant the present application, we should, as far as 
depends upon us, indirectly, but most effectually, divest the 
_ Church of England of the authority which it has at all times 
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possessed of determining upon the places that ought to be set 
apart for the burial of the dead, who have died in the commu- 
nion of that Church. Such a determination might not in this 
particular case be productive of inconvenience, but I apprehend 
that its general results might be very injurious, not only to the 
Church but'to the community at large. I abstain from entering 
into any argument on this point : for so far as regards the appli- 
cation before us, it is sufficient to observe that as the applicant 
calls upon the Rector of the parish to perform a particular duty, 
in a particular manner, it is incumbent upon him to show that 
the law requires that duty to be done in that manner ; and in 
my opinion, the applicant has not succeeded and could not suc- 
ceed in establishing this. 


In connection with this part of the case, it may be observed 
that in England “ burial in the Church-yard, ” as has been 
shown, “ is a common law right inherent in the parishioner. ” 
The obligation in England on the part of the Rector of a parish 
to bury in the parish Church-yard is the necessary consequence 
of the parishioner’s right of sepulture in that particular place. 
The right of the applicant in the present case to inter the body 
of his infant son in the unconsecrated portion of Mount Hermon 
Cemetery is clearly not a common law right: it is a right founded 
merely on a contract between him and the owners of that place : 
and although that contract may give him a right of sepulture 
there, it cannot impose upon third parties, viz : upon the Clergy 
of the Church of England in this parish, an obligation to attend 
at that place. 


As to the Statute 12th Vic., cap. 191, incorporating certain 
persons and their successors, under the title of the Mount 
Hermon Cemetery,” it is sufficient to observe: Ist that that 
Statute was not intended to impose, and does not impose any 
new obligation on the Clergy of the parish : and 2nd that it had 
not the effect of making the piece of land described in it, a Church- 
yard or place of burial within the meaning of the canon of the 
Church of England which requires the Clergy of that Church to 
bury the dead. 
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-:As ia the Affidavit which has been produced on the part of 
the applicant, it is declared “ that the ceremony of consecra- 
‘© tion is not required by any of the canons of the Church of 
‘€ England, ” and as that ceremony is the cause of the diffe- 
rence upon which it is now our duty to decide, I deem it fitting 
to refer to some works in which that ceremony is spôken of. 


In 1, Jacobs Law Dict., p. 453, we read: “ A Church to 
‘€ be adjudged such in law, must have administration of the 
‘€ Sacraments and sepulture annexed to it. The manner of 
‘€ founding Churches in ancient times was after the founders 
€ had made their application to the Bishop of the Diocese, and 
“ had his license, the Bishop or his Commissioners set up a 
‘ cross, and set forth the Church-yard, where the Church was 
# to be built, and then the founders might proceed in the 
‘€ building of the Church ; and when the Church was finished, 
“ the Bishop was to consecrate it, and then and not before the 
‘€ Sacraments were to be administered in it. But by the com- 
‘ mon law and customs of this realm, any person who is a 
“ good Christian may build a Church without license from the 
‘€ Bishop ao as it is not prejudicial to any ancient Church, 
‘ though the law takes no notice of it as a Church until it is 
*© consecrated by the Bishop, which is the reason why ‘* Church” 
‘ and “no Church” is to be tried and eertified by the Bishop.” 
The writer then describes what he says were ‘ ancient cere- 
** monies ia consecrating the ground on which the Church was 
© intended to be built, and of the Church itself when it was 
“€ built.” He adds: ‘* The form of consecration was left to 
‘€ the Bishop, and is at this day.” The same author says: 
‘© The Church-yard is a common place of burial for all the 
“ parishioners, ” 


Burns, vol. 1, p. 258, says: ‘ About the year 750, spaces 
of ground adjoining the Churches were carefully enclosed and 
‘€ solemnly consecrated, and appropriated to the burial of those 
‘€ who had been entitled to divine service in those Churches. ” 


These authorities elucidate the maxim : “ Cœmeterium gau- 
“© det eodem privilegio quo Ecclesia.” This maxim, in the 
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most important matters, was given effect te by the Statute law 
of England, as will be seen by a reference to the 32d Hen. 8, 
cap. 2, by which criminals were allowed to take refuge and 
sanctuary in the Church-yard for the same time, and with the 
same effect in law, as if they took refuge in the Church itself. 


Blackstone also, vol. 4, p. 14, and s. 9, speaks of the 
Churches and Church-yards as being consecrated. He says: 
“© All affrays in a Church or Church-yard were esteemed very 
‘¢ heinous offences as being indignities to him to whose service 
‘€ those places are consecrated. ” 


And to come down as it were to the present day, we find that 
in the Act of the Imperial Parliament 10th and 11th Vic., cap. 
65, known as “the Cemeteries Clauses Act, ” provision has 
been made, most carefully, for the consecration of the parts of 
public Cemeteries set apart for the burial of the dead according 
to the rites of the Church of England. 


The 23rd section of that Statute is in these words: ‘* The 
‘€ Bishop of the Diocese, in which the Cemetery” (that is any 
Cemetery to be established under the Act) * is situated, may, 
‘ on the application of the Company, consecrate any portion of 
‘€ the Cemetery set apart for the burial of the dead according to 
‘ the rites of the established Church, if he be satisfied with the 
‘€ title of the company to such portions, and thinks fit to conse- 
** crate such portions, and the part which is so consecrated shall 
‘€ be used only for burials according to the rites of the established 


‘© Church.” (1). 





(1) See also, 56 Geo. 3rd, cap. I41, entitled: € An Act for enabling 
6 Ecclesiastical Corporations, under certain circumstances, to alienate 
66 Jands for enlarging Cemeteries. ? 

The preamble is in these words: 

€ Whereas Cemeteries, Church-yards and burying grounds are in 
€ various places fqnnd to be too small, and the same cannot be conve- 
« niently enlarged without appropriating for consecration some parts of 
66 the lands belonging to Corporations, etc., etc.,’’ and by the 6 enacting 
66 part, certain Corporations are empowered to sell 6 for the purpose of 
66 the consecration?’ such land as may be necessary for enlarging any 
€ such Cemetery, Church-yard or burying grounds, etc., etc. ?? 

13 
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These authorities satisfy me that, although as stated in Mr. 
Wurtele’s Affidavit, the ceremony of consecration is not required 
by any of the canons of the Church, yet that it is in accordance 
with the principles of the Church of England, and is generally 
observed by that Church. 


I therefore think that there is nothing unreasonable or oppres- 
sive on the part of the Bishop of Quebec in requiring the Clergy 
under his authority to observe this command, wherever the 
observance of it is possible. There have been, and are cases, 
where, owing to particular circumstances, its observance is 
impossible, but to those cases the maxim impossibilium nulla 
obligatio est, is applicable, 


Upon the whole I am of opiniôn, that a Clergyman of the 
Church of England, in a parish in which there is a burial ground 
set apart and consecrated by the authorities of his own Church, 
cannot be compelled to bury the dead ina place that has not 
been so set apart and consecrated ; and I therefore concur in 
the Judgment discharging the rule. 


STuART A., for Petitioner. 
Bracx, Q. C., for Bishop of Quebec. 


a 
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COUR SUPERIEURE.—QUEBEC. 


Présents : Bowen, Juge en Chef, Duva, et MerepitH, 


Juges. 
| DucuEesmay,............. Demandeur, 
N° 498 vs. 
Bxparn,............... Défendeur, 
de et 
CAMPBELL, ........ . Opposant, 
1851. et 
BEDaBD,........... . » + . Opposant. 


Jugé, que d’après la 4e Vic.,| Held, that under the 4th Vic., 
ch. 30, tous Testaments “ faits et | ch. 30, all Wills “ made and pu- 
publiés ” avant le 31 décembre | blished” previously to the 31st 
1841, doivent être enregistrés pour | December 1841, must be regis- 
conserver aux légataires leur rang | tered to enable ‘legatees to rank 
d’hy pothéque. according to the date of mortgage. 





Jugement rendu le 13 octobre 1851. 





Les immeubles du Défendeur avaient été vendus judiciaire- 
ment par le Shérif. Bedard, l’Opposant, réclamait en vertu 
d'un Testament de 1807, enregistré en 1849, et par le projet 
de distribution était colloqué pour le montant réclamé. L’Op- 
posant Campbell réclamait hypothécairement sur le produit des 
immeubles en vertu d’un titre qui datait de 1839, enregistré 
antérieurement au ler novembre 1844, et contestait la collo- 
cation de Bedard, attendu son défaut d’enregistrement dans les 
délais voulus par la loi. 


CHaanor, au soutien de cette contestation, cita l’Ordonnance 
de la 4e Vic., ch. 30, sec. 4. La réclamation de Bedard est 
une de ces “ réclamations hypothécaires ” qui, d’après la 4e 
section de l’acte en question, doivent être enregistrées. Toute 
la question est de savoir si cette Ordonnance a un effet rétroactif. 
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La Cour l’a décidé sclennellement dans la cause de Tremblay 
vs. Bouchard, et Simon, Opposant (1). 


TAscHEREAU, pour l’Opposant Bedard: En référant a la 
première section de l’Ordonnance citée, on y trouve que ‘ tous 
Testaments qui seront faits et publiés par aucun Testateur ou 
Testatrice qui décédera après le dernier jour mentionné”? (81 
décembre 1841) devront être enregistrés suivant les dispositions 
de cette loi. On ne trouve nulle disposition analogue dans la 
4e section, d’où je conclus que les Testaments ‘ faits et pu- 
bliés ” antérieurement au 81 décembre 1841, ne sont pas sou- 
mis à la formalité de linscription pour conserver leur rang 
d’hypothèque : or, le Testament en vertu du quel Bedard 


réclame, porte date de 1809. 


Jugement maintenant la contestation de Campbell. 


Caasor et DELAGRAvE, pour Campbell. 


TaseHrreav, pour Bedard. 





SUPERIOR COURT.—QUEBEC. 


Before Bowen, Chief Justice, and Merepirn, Justice. 


we eee ' « Plaintiffs, 


N° 94¢ Jean CHABoT & AL., .. 
of vs, 
1851. € W. S. Szwe.t, 


wee eee ee © Defendant. 





Held, that the 100th section of 
the 12th Vict., cap. 38, which 
empowers the Judges of the Supe- 
rior Court to make a Tariff for the 
Advocates and Officers of Justice, 
speaks only of uniformity in the 
practice and proceedings, and not 
in the fees of Office ; 

That the uniformity spoken of 
in the preamble to the section in 


Jugé, que la 100e section de la 
12e Vic., cap. 38, qui confére aux 
Juges de la Cour Supérieure le 
pouvoir de faire un Tariff pour les 
Avocats et autres officiers de la 
Cour, n’enjoint l’uniformité que 
quant ala pratique et a la procé- 
dure, et non quant aux honoraires ; 

Que lPuniformité dont il est fait 
mention dans la section en ques- 


i ES 
(1) 1 Revue de Législation et de Jurisprudenee, p. 47. 
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question, directs a general, and not 
euch an absolute uniformity to be 
maintained, that the slightest va- 
riance would produce a nullity in 
the whole ; 

That the Tariffs relating to the 
fees of the several Officers of Jus- 
tice could be promulgated in diffe- 
rent and distinct documents; and 
that the order continuing the Tariffs 
of the Prothonotaries, (complete 
and distinct by itself), valid or 
invalid, could not affect the Tariffs 
of the Sheriffs, Bailiffs, and other 
Officers. 


tion, enjoint seulement l’uniformité 
généralement, mais non pas une 
uniformité telle que la plus légére 
différence produirait une nullité 
dans le tout ; 

Que les Tariffs ayant rapport 
aux différents Officiers des Cours 
de Justice, peuvent être promul- 
gués par des documents distficts et 
séperés ; et que l’ordre continuant 
en force, les Tariffs des Protono 
taires (tel ordre étant complet et 
séparé), qu’il fut valable ou nul, 
ne pouvait affecter la validité des 
Tariffs pour lee Shériffs, les Huis- 
siers et les autres Officiers. 


Judgment the 18th February 1851. 


mas 


This was an action brought by the Plaintiffs, Advocates, 
. against the Defendant, Sheriff of the District of Quebec, to reco- 
ver the sum of 3s, 4d., alleged to have been overcharged by him 
on a Writ of Execution. The declaration of the Plaintiffs stated 
that the Defendant had charged 5s. for the Warrant of Execu- 
tion, and ‘5s. for the Return thereof, whereas he was only 
entitled to 3s. 4d. in each of these cases. 


The Defendant replied specially, that he was entitled to the fees 
he had charged in these cases, in virtue of a Tariff of fees esta- 
blished by six of the Judges of the Superior Court, in accor- 
dance with the Provincial Statute vesting them with the autho- 
rity to that effect, and which Tariff had been duly entered and 
enregistered according to law (1). 


The Plaintiffs answered specially that the Statute invested the 
Judges of the Superior Court with the power of framing a Tariff 
for the purpose of securing uniformity, and that the Tariff was 
null and void inasmuch as it was not uniform, as the fees allowed 
the Prothonotaries varied in the different Districts, and conse- 


a 
(1) Prov, Stat.) 12th Vic., chap. 38, § 100th. 
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quently that the old Tariff was still in force, and that the Sherif 
was only entitled to the fees allowed him by it. 


The Honorable F. W. Primrose, Queen’s Counsel : The 100th 
section of the 12th Vic., cap. 38, governs this case. The 
Judges have either exceeded, or have not fully exercised the 
power vested in them by this Act, as they have not made the 
Tariff of fees for the different Officers of the Court respecti- 
vely uniform ; if they have exceeded their authority, their acts 
are null and void; they have either exceeded their power 
in making the fees of the Prothonotary higher in one District 
than in another, or they have not fully exercised their power by 
not making the fees of the Prothonotaries in the several Dis- 
tricts, uniform, and consequently the Tariff is null and void ; 
the Judges have no right to piecemeal the Tariff, which by 
the very words of the Statute imposing upon them the perfor- 
mance of that particular duty, they are strictly commanded to 
make uniform ; they should have established a Tariff of fees 
and rules of practice for the Superior Court, and.a Tariff 
of fees and rules of practice for the Circuit Court, and the fees 
allowed the different Officers of these Courts respectively, should 
have been uniform in the several Districts; in this Tariff 
it is only necessary to look at the very first fee allowed the 
Prothonotary, to perceive the glaring and immense difference 
that exists between the fees allowed the Prothonotary of the 
District of Quebec, and those allowed the Prothonotary of the 
District of Montreal. I refer to the Tariff, there are several 
instances in which, for the same case in every particular, the 
fee of the Prothonotary at Quebec is 5s., and that of the Pro- 
thonotary at Montreal 10s., therefore, the Tariff is null and void 
for want of uniformity, as it will not be denied that if they had 
made the Tariff of fees for the Sheriffs, in each of the Districts, 
different, and had given the Sheriff of Montreal 10s., in a case 
in which the Sheriff of Quebec was only allowed 5s., that it 
would be null and void, as there is thus no Tariff for the Pro- 
thonotaries, then comes the question, whether a nullity in part 
constitutes a nullity of the whole? I contend that it does, and 
that therefore the whole Tariff is null, and that the old one is 
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still in force, and must remain in force until a new Tariff shall 
have been promulgated. 


It appears as if the six Judges who signed the Tariff uf fees for 
the Officers of the Court, could not agree with regard to the 
Tariff for the Prothonotaries, as they have not all signed it, and 
therefore, that the order, that the old Tariff of fees for the Pro- 
thonotaries shall exist, is illegal, inasmuch as it is not signed by 
the number of Judges required by law, it is only signed by five 
of the Judges, who signed the Tariffs of fees for the other Officers, 
and, therefore, the whole Tariff is illegal, null and void, inas- 


much as it is not signed by six Judges, the number required by 
law (1). 


SeweLz W. G., for Defendant: The whole of this case lies 
within a very small compass, the point at issue being whether 
the Tariff of fees recently promulgated by the Judges of the 
Superior Court for Lower Canada, is legal or illegal. 


There are two causes which would render this Tariff illegal, 
viz: Ist; If the Judges of the Superior Court had made some 
infraction of the law, by virtue of which they were to fix and 
regulate the Tariff of fees ; and 2ndly ; If they had omitted some 
of the formalities required by the Statute in the promulgation 
thereof. 


As to the last, it is not argued here as a ground of nullity, 
inasmuch as the only formalities required were the signatures 
ef six or more of the Judges to the Tariff, and its registration 
in the Office of the Prothonotary ; and, concerning the first, 
there is not room for much argument, the question being one 
of interpretation of the 100th section of 12th Vict., cap. 38, 
as to whether the Judges, in the Superior Court, were bound 
under it to make a uniform Tariff or not. 


And, in the first place, I contend that neither under the 100th 
section, nor elsewhere in the 12th Vic., is it enacted that the 


(1) Gujot, Traité de Nullité, p. 250 : ¢ La nullit ~—-... 
Geta fon Dc pcb ete pasta cl 
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Judges of the Superior Court shall make a uniform Tariff for 
the different officers of the Court, and for the Attornies prac- 
tising therein. 


The words which it is pretended have reference to this, and 
which are “ fur the purpose of ensuring uniformity in the prac- 
“ tice and proceedings”? form the preamble, and ‘are not the 
enacting part of the section; and besides, it cannot be main- 
tained that fees of Office are included under the terms, practice 
and proceedings. Neither can it be inferred from any reasoning 
whatever, that it was the intention of the Legislature that they 
should be included, but the cortrary may be inferred from the 
inconvenience that must arise, and the manifest injustice that 
would be committed, if a similarity of fees existed in Districts 
so dissimilar as Quebec and Gaspé, or St. Francis. 


But to give to the interpretation of this clause the widest 
latitude, and to suppose that under the words “ practice and 
proceedings ” the Legislature did intend that fees of Office 
should be included, this must be considered merely directory 
towards a general, and not an absolute uniformity, and, there- 
fore, the want of an absolute uniformity in the Tariff is not 
sufficient to nullify it. 


The character of entire uniformity is in opposition to the 
whole system of Judicature established by the Act, 12th Vict., 
cap. 38, which has ereated differences in the practice in some of 
the Districts, and these differences would undoubtedly require 
that the rules of practice, as also the Tariff of fees in the Superior 
Court, should be varied. Is it pretended that no matter what 
difficulties, no matter what inconvenience would arise, no matter 
what injustice be committed from such a system, that the Judges 
would not have the power to alter one item in the fees in any 
District, merely because it would destroy the exact uniformity 
of the whole ? | 


This would indeed be contrary to the very principle of justice 
or of reason, and therefore is it that I contend that it could not 
have been the intention of the Legislature, (and the 12th of 





441 


Vic. speaks for itself}, that such a minute uniformity should be 
created, that the slightest variance in the practice or proceedings 
would cause a nullity in the whole, and further, that under any 
circumstances, it would have required more express enactment, 
than those contained in the 100th section, to have authorised 
the Judges to establish such a Tariff. 


If, then, the Court should hold that the Legislature intended 
to create a general, not an absolute uniformity, it follows, that 
the Judges of the Superior Court had a perfect right to continue 
in force such fees of the old Tariff as they might consider just 
and reasonable. For they then find themselves in a position 
similar to the Judges of the Court of Appeals, under 7th Vic., 
cap. 18; by the 13th section of which it is enacted, ‘* that is 
shall be the duty of the Court of Appeals hereby established, 
Within twelve months after the commencement of this Act, to 
make and establish, as well for the said Court of Appeals as for 
the several Courts of Queen’s Bench in Lower-Canada, in the 
Superior Terms thereof, a Tariff of fees foe the Officers of the 
said Courts, respectively, and the Attorneys practising therein,” 


The Judges of Appeal considered that they efficiently dis 
charged the duty imposed upon them, under this Act, by con. 
tinuing in force the old Tariffs ; and this course has been adopted 
by the Judges of the Superior Court, in the present instance. 


As another ground upon which I rest the defence of this case, 
F eontend, that supposing the order of the Judges continving the 
Tarif of the Prothonotaries to be illegal, this could not affect 
the Tariffs as respects Attorneys, Sheriffs, Bailiffs, and Crierm 
Fhere is nothing in the law which obliges the Judges of tha 
Superior Court to promulgate the Tariff under ons and the same 
document, and if they thought proper to promvuigate them under 
two or more, they were at perfect liberty to do so ; and, there- 
fore, if the order continuing the Tariff of the Prothonetaries,— 
a complete document in itself,—is regarded as illegal, this is no 
reason whatever why the Tariff of the Attorneys, and the other 
Officers of the Court, should be illegal also. 

xk 3 
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H a contrary view to this were held, and another interprete- 
tion were put upon the clause in question, it must be inferred 
that the Tariffs of the Superior and Circuit Courts should be 
promulgated under the same document, in order to ensure their 
legality. 


I rest the defence of the case upon three grounds, each of 
which I consider to be conclusive, and each of which I consider 
as a sufficient answer to the narrow and somewhat mistaken 
interpretation, which the learned Counsel has given to the 
clause in question, viz: 


© Îst—That there ts nothing in the law which obliges the 
Judges to make a uniform Tariff of fees for the Officers of the 
Superior Court, and for the Attorneys practising therein. 


= Qnd—That supposing even that the words Practice and Pro- 
ceedings have reference to fees, that from the whole tenor of 
the Act, as well as from the intention of the Legislature, it 
must be inferred that this clause directs a general, and not an 
absolute uniformity, to be maintained. 


- $rd—That supposing the order for the continuation of the 
Tariff of the Prothonotaries to be illegal, it is no reason why 
the Tariff relating to the ‘other officers of the Court, and to the 
Attorneys, should be illegal also, inasmuch as they are different 
documents. 


For these reasons, I contend that the Tariff of fees promul- 
gated by the Judges of the Supertor Court, on the 23rd Decem- 
ber 1850, is legal in all respects whatsoever ; that, in conse- 
quence, the Defendant was justified in receiving the fees-for his 
Warrant of Execution as such Tariff directs, and that the pre- 
sent action must therefore be dismissed. 


TascaerEau J. T., followed, supporting Mr. Sewell’s argu- 
ments ; and cited Solon, Théorie sur la Nullité, tome 1, p. 
215, n° 34; Toullier, teme 7, p. 590 ; Dwarris, on Statutes, 
p. 699. 
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JUDGMENT. 


Bowen, Chief Justice : In this case the action is brought by 
the present Plaintiffs, two members of the bar, against the 
Sheriff of the District of Quebec, fur a sum of 3s. 4d., paid by 
the Plaintiffs tothe Defendant under protest ; it has been brought 
with the avowed purpose of testing the validity of the Tariff of 
fees, promulgated by a majority of the Judges of the Superior 
Court for Lower-Canada, on the 21st day of December now 
Jast past. Under that Tariff, the Sheriff is allowed fur a War- 
rant to his Bailiff, to levy under a Writ of Fieri facias de 
bonis, a sum of 5s., and a like sum for the return thereto, (in 
this case a return of nulla bona) : under the old Tariff, which 
was in force prior to the passing of the present Judicature Act, 
12th Vic., ch. 38, a sum of 3s. 4d. for each such service was 
allowed—and the difference in those two items of 6s. Sd. under 
the old Tariff, and of 103. under the new, being 3s. 4d., con- 
stitutes the present demand. 


It may not be out of place to premise, that previously to the 
passing of that Statute, and to the more recent Statute, 13th 
and 14th Vic., ch. 37, appointing fixed salaries fur the Sheriffs, 
Prothonotaries, and other Officers of the Courts, the Sheriffs 
had no salaries ; their income arising sulely from their fees of 
Office. By the last mentioned Statnte however, a great change 
has been operated, fixed salaries are given to the several Sheriffs, 
in four of the five sections or Districts of the Lower Province, 
namely, of Quebec, Montreal, Three-Rivers, and St. Francis ; 
each of whom is required to have a Deputy, and one or more 
Clerks ; with an annual sum or stipend for their services, res- 
pectively, the amount whereof, to be regulated by His Excel- 
lency the Governor General, by and with the advice of the 
Executive Council. 


The salaries to the Sheriffs, their Deputies, and Clerks, are 
to be paid out and from the receipts of their Offices respecti- 
vely ; the Deputies and Clerks to be first paid. Secondly, the — 
principals i. e. the Sheriffs, in the event of enough being 
received in their Offices, to meet their respective salaries ; but 
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no provision whatever is made for them, in the event of the 
receipts proving insufficient after the payment of their Deputies 
and Clerks. 


It may be further observed, that heretofore the service of all 
Writs of Summons, and other process issuing from the Courts 
of Civil Jurisdiction, were directed to the Sheriffs, aud exe- 
cuted by them, receiving the fees thereon, and not as at present 
directed to any Bailiff of the Court, (many of whom now pos- 
sibly receive nearly as much as the Sheriff himself) ; how far 
this change will ultimately be found beneficial to the public, 
remains to be seen,—but such being the law,—it must neces- 
sarily be obeyed. 


Again, the Office of Sheriff, with regard to civil process, 
has been materially affected by the transfer to the Circuit Court, 
of all cases under fifty pounds currency, whereas that Officer 
formerly had his fees upun all cases exceeding the sum of £10; | 
those to that amount and under, being cognizable in the Infe- 
rior Courts or Terms of Queen’s Bench ; subsequently, upon all 
cases not exceeding £20; and lastly, in all cases not exceeding 
£50, now cognizable in the present Circuit Courts. 


These changes have necessarily reduced the emoluments or 
receipts in the Offices of the Sheriffs, nevertheless by the said 
Statute 13th and 14th Vic., ch. $7, entitled, ‘ An Act to assign 
*¢ fixed annual salaries to certvin Officers of Justice in Lower 
Canada, and to form a special fund out of the salaries, fees, 
“| emoluments, and pecuniary profits attached to their Offices ; ” 
it is declared that from and after the passing of the said Act, all 
salaries, fees, emoluments, and pecuniary profits whatsoever, 
then or which thereafter might be attached to the said Offices 
respectively, shall form a special fund, to be employed as 
therein appointed, and shall for this purpose continue to be, and 
shall be demanded and collected as heretofore by the Officers 
aforesaid, respectively in their respective Districts, and be paid 
over, by the proper Officers, to the Receiver General, in the 
manner therein after mentioned. 
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The Statute then assigns (amongst others), the fullowing - 
yearly salaries, to wit :— 


DISTRICT OF QUEBEC. 


The Sheriff... . + © + + + « « » + £500 
The Prothonotary . . + + + + + 500 
The Clerk of the Circuit Court ne ee + + + 250 


DISTRICT OF MONTREAL. 


The Sheriff . . . . . . © © «© «© . . * 600 
The Prothonotary . . we we ew + + + 600 
The Clerk of the Circuit Court ss + + + + 250 


DISTRICT OF THREE RIVERS. 


The Sheriff . . . . . . . . eh . . tl) 900 
The Prothonotary . . . 4 + + « + 800 
. The Clerk of the Circuit Court . + + + + + 150 


DISTRICT OF 8ST. FRANCIS. 


The Sherif . . 150 
The Prothonotary . , + + + + 150 
The Clerk of the Circuit Court . + + + 60 


And by the seventh clause, where one Office is held by two 


or more persons jointly, the Governor is empowered to add as 
follows : 


To the Office of Sheriff at Montreal . . . . . £500 
To the Office of Prothonotary at Montreal. . . . ‘700 
To the Office of Prothonotary at Quebec . . . . 600 


The desire on the one hand to secure to the public Officers 
their reduced salaries ; and on the other not to subject the public 
to any unnecessary tax, are the only considerations by which 
the Judges have been guided in framing the Tariffs in question. 


The Judges conceiving it to be their imperative duty, in 
establishing the Tariff or Table of fees, so to regulate them, as 
to insure to their respective Officers, so far as may be practi- 
cable, the payment of their reduced salaries, which may fre- 
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quently be jeopardized under the operation of the 4th sectiun of 
the said Statute, by which it is enacted, that the salary. so 
assigned in every year to each of the above named Officers, 
shall be paid to him every three months ; but solely out of the 
amount of the said fees, emoluments, and pecuniary profits 
attached to his Office, and collected, as aforesaid, by him, 
during each year : provided always that the amount so collected 
by him during such year, be sufficient to cover his salary, after 
deducting therefrom the pecuniary remuncration to be paid by 
him to his Deputy and Clerks as therein after directed ; other- 
wise his salary for such year shall not in any such case exceed 
such nett amount. 


Were I permitted to offer an opinion on so important a subject, 
I would suggest the propriety of the fees of the Officers of the 
Courts being regulated by the wants of the several Districts, and 
that all sums, in whatsoever District collected, be paid into the 
hands of the Receiver General, to form one common fund ; out 
of which each Officer, his Deputy (if need be to have one), and 
Clerks, should be paid with certainly, their fixed salaries, 
instead of being rendered wholly dependant upon a contingency, 
whether they are to have any thing to live on, or not; it being 
altogether uncertain before hand, what will be the amount of 
business in any given year. Had the Statute passed in 1799, 
39th Geo. 3rd, ch. 10, for erecting Court Houses, with proper 
Offices, in the Districts of Quebec and Montreal, and for 
defraying the expenses thereof, been revived in principle, 
laying a duty on all Writs of Appeal, Summons, Subpoenas, 
’ Executions, Closing of Inventories, and other judicial proceed- 
ings therein metioned, which was not complained of, or found 
oppressive ; it would have formed an ample fund, for all pur- 
poses connected with the administration of justice, and in parti- 
cular of those contemplated by the recent Statute. 


The causes which prevented the Judges from framing a new 
Tariff for the Prothonotaries, are sufficiently explained in a letter 
which the Judges addressed to the Provincial Secretary, for the 
information of His Excellency the Governor general ; of which 
the following is a copy : 
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Jupcrs’ CHaMBEns. 
Montreal, November 15th, 1850. | 


Sra,—The Judges of the Superior Court have the honour of 
reporting for the information of His Excellency the Governor 
General, that having proceeded to frame rules of practice and 
Tariffs of fees for the Superior Court and Circuit Courts in this 
part of the Province, they have completed the discharge of that 
duty, except in so far as it relates tu the Tariff for the Protho- 
notaries, in the several Districts, and in relation to this Tariff 
they find a difficulty, which at present they see no satisfactory 
means of overcoming. 


The difficulty arises chiefly from the fees of the Superior 
Court and those of the Circuit Courts being, by the Statute 13th 
and 14th Vic, ch. 37, made to constitute separate funds. The 
amount heretofore derived from the fees of the Superior Court 
will be very much diminished by the increase of the Jurisdiction 
of the Circuit Courts, while the necessary expenditure must 
remain nearly the same. The Judges, therefore, cannot ven- 
ture tu reduce the present rate of fees without exposing the Pro- 
thonotaries to be deprived of a portion of their salary. 


This observation which applies to those Officers in all the 
Districts, is of especial force, with respect to those of Three 
Rivers and St. Francis, in which it would be impossible, as the 
law now stands, to provide a fund sufficient for the payment of 
any reasonable salary which may be allowed them,—at the same 
time that this deficiency is likely to exist in the fund of the 
Superior Court, it is certain that from the Circuit Court even 
with a greatly reduced Tariff, there will be a receipt more than 
enough to cover the salaries and expenses of the Officers of that 
Court. 


Thus by the separation of the fee funds of the two Courts, 
the Prothonotaries, who are also Clerks of the Circuit Courts, 
will be exposed to a curtailment of their salary for want of 
funds, while an excess from the Circuit Courts will be paid into 
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the Provincial Treasury, a result which the Legislature could 
never have intended. . 


The only mode of escape from one part of this difficulty would 
be to increase the rate of fees for the Prothonotaries, but {his 
cannot with any propriety be done ;—another difficulty in the 
way of making a Tariff for the Prothonotaries at present is, that 
the allowance to their Deputies, and for the expenses of their 
Offices have not yet been settled, 


Under these circumstances, the Judges have deemed it their 
duty to submit the matter for His Excellency’s consideration, 
and beg leave respectfully to urge that the fees of the Superior 
Court aud Circuit Courts in each District, should, by a change 
in the law, be made to form but one fund. Meanwhile in the 
hope that such a change may be adopted, they are disposed to 
suspend the formation of any new Tariff for those Officers, until 
they are in a position to do so with a due regard to their just 
claims, and at the same time in a manner consistent with the 
public interest, by reducing as low as possible the fees of Office. 


The Judges trust, that the Governor General will see the 
propriety of this course, in preference to one from wich nothing 
but embarrassment, and the necessity for a further change could 
be likely to arise, and await the communication of His Excel- 
lency’s views with respect to the suggestion they have ventured 
to make, which they request to be favoured with as early as may 
be convenient. 


(Signed) 


Epwarp Bowen, Chief Justice, 
Cuagies D. Day, 

J. Smirs, 

G. Vanretson, 

Cnancxs Monpezzsr, 

W. C, Mergoira. 


The Hon. J. Leslie, 
Prov. Secy., etc. 
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To which the following answer was returned : 


Secretary's OFFICE, 
Toronto, December 20th, 1850. 


GentLemEN,—lI have the honour to acknowledge the receipt 
of your joint letter of the 15th ult., submitting certain difficulties 
which you have met in framing a Tariff of fees for the Superior 
Court and the Circuit Courts, and to inform you that the 
Governor General acquiesces in the propriety of forming but one 
fund of the fees of Offices held by the same persons, and the 
necessity of amending the law to that end. 


With reference to the difficulty arising from the non-settlement 
of the allowances to the Deputies of the Clerks of Courts and 
the expenses of their Offices. I am enabled to inform you -that 
the aboye mentioned allowances and expenses have been fixed 
and settled by His Excellency in Council, and the different Pro- 
thonotaries, Clerks and Sheriffs have been notified accordingly, 


I have the honour to be, 
Gentlemen, 
Your most obdt. servt., 


J, Lxsere, Secy, 


and Judges of the Superior 


The Honbles. the Chief Justice, 
Court, etc., etc., etc, 


N. B.—Mr. Justice Day has been furnished with a copy of 
this for the information of the Montreal Judges, | 


ne ed 


Had the Judges, as has been said, been regardless of the 
interest of suitors, they might have obeyed, what it is ‘con. 
tended is, the letter of the law as it now stands; and made a 
Tariff for the Prothonotaries of the Superior Court, sufficient to 
yield the reduced salaries assigned to those Officers ; and then 


l e . 
a large surplus from the Gireuit Court, even under the Tarif, 
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which the Judges have greatly reduced, would have gone to 
the general revenue of the Province. But the Judges being 
persuaded that the Legislature did not intend to subject suitors 
at Quebec and Montreal to so grievous a tax as this, they in 
eônsequence submitted the matter to the Executive in the fore- 
going letter. 


The bar and the public will here see the reasons and motives 
by which the Judges were actuated in making the order of the 
17th December last, continuing the then existing Tariffs of the 
Prothonotaries, and I feel satisfied that if the Judges had been 
afforded an opportunity of giving the foregoing explanation, the 
Bar would have felt perfectly satisfied that the Judges had acted 
rightly. 


T avail myself of the present opportunity to assert, that there 
must be some very great misapprehension respecting the sup- 
posed promise said to have been made by me that the Tariff 
should be communicated to the Bar : the rules of practice were 
promised, and were communicated not only to the Bar at Quebec, 
but at Montreal and Three Rivers, for any observations or sug- 
gestions they might wish to make ; some were accordingly 
made, and duly considered by the Judges. 


But, as respects the Tariff of fees, I am individually charged 
with the breach of a verbal promise, said to have been made to 
Charles Panet, Esq., the Batonnier of the Quebec Bar : 1 can, 
and do assert most solemnly, [ have no recollection whatever of 
having made any such promise ; how indeed could I, having no 
power to pledge the nine other Judges? besides, at the time of 
my alleged promise, the present Tariffs had not been framed : 
of the rules of practice and Tariffs, which I myself originally 
drew up in January, 1850, a printed copy was, early in August 
last, I believe upon the departure of Mr. Justice Meredith for the 
Gaspé Circuit, given by me to Mr. Panet, with the then pro- 
posed project of new rules ; any promise, therefore, which, in 
the nature of things, I could have previously made, (if at all), 
must, I conceive,, have related to those framed by myself; and 
of which, copies with a circular dated 25th January, 1850, 
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addressed to each Judge, and alluding to the difficulty of six of 
them meeting together, in allusion to the Monday and Tuesday 
weekly sittings of the Court at Quebec and Montreal ; and 
therefore submitting the project I had prepared for such revision, 
addition, or amendment on their parts as might, if possible, 
produce uniformity in the several divisions of the Court ; copies 
were also sent by me to the Attorney and Sollicitor-General, 
and to some members of the Quebec Bar: at that time no reso- 
lution existed, as was afterwards come to when the Judges met 
at Three Rivers, that it was inexpedient to communicate the 
Tariff, the Judges standing in a peculiar position between the 
Bar and the public ; which latter could in no wise be cousulted 
thereon. 


I may add, that on the 8th May, 1850, a polite letter was 
received by the Chief Justice, from Toussaint Peltier, Esq., 
the Batonnier of the Montreal Bar, desiring to have communi- 
cation of the Rules of practice, (not of the Tariff), in answer 
to which I sent him a printed copy of those | had myself pre- 
pared, being the only ones then framed, and referred him to the 
Judges at Montreal, where I understood others were in a state 
of preparation, based upon the rules in force in that District. 


I know of no instance in which upon former occasions, either 
the Court of Appeals, the Court of King’s Bench, or subse- 
quently the Court of Queen’s Bench, though likewise directed 
to make Rules of practice and Tariffs for their several Courts, 
were ever called upon to communicate, or did communicate the 
Tariff of fees to the Bar previously fo their promulgation, nor can 
I find any such precedent to have existed elsewhere. 


I see by an extract from one of the Dublin newspapers, the 
Evening Mail, of the 23rd December last, that within the 
last six months an immense .number of Writs have been issued, 
7,500, this sudden augmentation being attributed to the opera- 
tion of the Process and Practice Act, of last session, which 
prescribes a summary mode of proceeding in actions for debt, 
to a certain amount, and limits the entire costs to £5 in city, 
and £6 in country cases. The new Rules directed by the Act 
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hdvé been prepared, not by the Judges, but submitted to, and 
received the sanction of the Judges of the Courts of Queen’s 
Bench, Exchequer, and Cominon Pleas. 


Ît may not be wholly improper here to observe, that whenever 
six or more persons are called upon to concur in a measure of 
such public interest, as the framing of new Rules of practice 
and Tariffs, conflicting opinions will unavoidably occur; leaving 
but one course open fur carrying the duty into operation, 
namely, by the deciston of the majority, and such has been 
the case with respect to the present Rules and Tariffs. 


I must further observe that when on Saturday, the 2Ist 
December last, Charles Panet, Esq., presented to the Court 
a Petition, embodying a resolution of the special meeting of the 
section of the District uf Quebec, held the previous day, to 
tequest communication to the Bar before its promulgation, of 
the draft of the proposed Tariff of fees, which, the Bar it said, 
was informed, was about to be adopted, to the end that the Bar 
might be heard thereon ; the three Judges then on the Bench, to 
whom that Petition was so presented, were potcerless in the 
matter : they constituted but three out of the ten members of 
the Superior Court, the: others residing at Montreal, Three 
Rivers, and Sherbrooke; with the exception of the fourth 
Judge then in chambers, (the law not permitting more than 
three on the bench at one sitting), they, the Judges, to whom 
the Petition was so presented, could therefore neither alter not 
amend the documents which &ad been adopted and signed, nor 
could they defer the promulgation thereof, the year within which 
they must be so promulgated being to expire on the Monday 
following. 


{a the course of the observations which the Chief Justice was 
then making to the Bar, and in which he in effect said that if it 
were found the Tariff subjected the Bar to injustice, the Judges 
had the power of changing it, and he thought, would do so; 
but the Bar seeing the Chief Jnstice hand the Rules and Tarifis 
to the Prothonotaries for enregistration, rose and left the Court 
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Hall, without waiting fur the concluding remarks of the Chief 
Justice, or those of his brother Judges, both of whom wished 
to address, and were about to address the Bar. 


How far the three Judges then present did or did not merit 
this intended slight, it is not for them to decide. They but per 
formed a public and unavoidable duty. 


As to the question of law raised in this case, it is susceptible 
of an easy and short solution. A Tariff for the Sheriffs of the 
several Districts having been made, and duly promulgated by the 
Superior Court of the Province, in which Tariff the two several 
fees complained of, as having been unduly exacted and received 
by the Defendant, Sheriff of this District, being to be found, he 
has merely exercised a legal right, nor can the Tariff so made 
be in any wise invalidated by the fact which is admitted, that 
the. Court continued in force the previously existing Tariffs of 
the Prothonotaries in the Districts of Quebec and Montreal, 
though differing in many particulars, nor, in my opinion, would 
the Tariff for the Sheriffs have been at all affected had the Judges 
omitted altogether to make any order touching the Tariff for the 
Prothonotaries. 


There is no law which directs the Tariffs to be uniform 
throughout the Province. The preamble to the 100th section 
of the Statute upon which the argument for the Plaintiffs is 
mainly based, points at uniformity in the practice and pro- 
ceedings, but in no wise directs unjformily in the Tariffs. 


I proceed to state what will necessarily have been anticipated, 
that the Judgment in the present case must be for the Defendant ; 
and knowing that it is intended to carry the case into Appeal, 
we endeavour to grant the Plaintiffs every facility, for so doing, 
by not delaying to give Judgment, to the end that the Appeal 
may be brought in the ensuing March Term of that Court. 


The Judgment will be read, the reasons of w 


hich are em. 
bodied therein. en are em 
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{ wish it to be clearly understood, that in what I have here 
stated, I speak solely for myself, and do not interfere in the 
slightest degree with the opinions entertained by my brother 
Judges on this matter. | 


Merepirnx J,: The part of the 100th section of the Statute 
under which the Tariff now impugned was passed, is in sub- 
stance as follows : 


‘ And for the purpose of securing uniformity in the practice 
‘* and proceedings of the Superior Court and Circuit Court, in 
‘ the several Districts and Circuits of Lower Canada, be it 
‘€ enacted, that the Superior Court, or any six or more of the 
“* Judges thereof, shall and may (and it shall be their duty so 
** to do, within one year from the time when this Act shall come 
‘ fully into effect) agree upon, make, and establish, Tariffs of 
“€ fees for the Officers of the said Courts, respectively, and for 
‘€ the Counsel, Advocates, and Attorneys practising therein, 
‘ and also, such Rules of practice as shall be requisite for the 
“© due conduct of the causes, matters, and business before the 
‘€ said Courts, respectively. ” 


The Officers of the Superior Court, for whom Tariffs were 
thus to be made, are the Prothonotaries, the Sheriffs, the Criers, 
the Tipstaffs, and the Bailiffs. 


The Judges found that there were difficulties as to the making 
of an uniform Tariff for the Prothonotaries, which they had not 
the means of overcoming. They, in consequence, as has been 
explained by the Chief Justice, made a Report to His Excel- 
lency the Governor-General, respecting those difficulties, in 
order that the matter might be brought under the consideration 
of Parliament ; and they have been notified, as appears by the 
letter which the Chief Justice has just read, that His Excel- 
lency has been pleased to acquiesce in the suggestion which the 
Judges had submitted, and to concur in opinion with them as to 
the necessity of a change in the law. 


The difficulties that prevented the making of a new and 
uniform Tariff for the Prothonotaries, did not exist as to the 
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remainder of the duties imposed upon the Judges by the enact- 
ment above quoted. . 


They, in consequence, made Rules of practice for both 
Courts ; a Tariff uniform in all respects for the Advocates prac- 
tising in the Circuit Court, and for all the Officers of that Court, 
without exception ; also, a Tariff uniform in all respects for the 
Advocates practising in the Superior Court, and for the Sheriffs, 
Criers, Tipstaffs, and Bailiffs of that Court. The Judges, for 
the reasons already explained, being unable to make a new 
and uniform Tariff for the Prothonotaries, by an order, separate 
and distinct from the new Tariffs, continued the old Tariffs for 
the last mentioned Officers. | 


The Tariff impugned in this cause, is that made for the Advo- 
cates practising in the Superior Court, and for the Sheriffs, 
Criers, Tipstaffs and Bailiffs of that Court. 


This Tariff, it is admitted by all parties, is clothed with all 
the formalities required by law, and is, so far as it extends, 
uniform in all respects. 


Without any wish to appear wanting in respect to those who 
view this matter in a light different from that in which it is 
regarded by me, I must say, that to me it appears to be sufficient 
to cite the provision of law under which the Judges acted, and 
to state what they have done, and what they have not done, to 
enable any unprejudiced person to say whether they have or 
have not, in this matter, faithfully discharged their duty. 


I at all times have been, and still am, of opinion, that even 
if the Judges had done nothing whatever in relation to the Tariffs 
for the Prothonotaries, that the Tariffs which they made for the 
other Officers of the Court, and for the Advocates, would have 
been valid ; and in the observations which I am now about to 
make, I shall first consider this case, as if the Judges had done 
nothing whatever in relation to the Prothonotaries? fees ; and 
afterwards, I shall make some remarks for the purpose ef 


shewing that the objections urged against the order, continuing 
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the Tariffs for the Prothonotaries, are without any legal founda- 
tion. 


Viewing the case then, as if nothing had been done concerning 
the fees payable to the Prothonotaries, the question reduces itself 
to this :—Were the Judges right in carrying out the intentions 
of the Legislature as far as they could do so; or ought they to 
have declined to perform any part of the duties assigned to them, 
merely because they could not (as it is supposed) perform the 
whole of those duties ? 


If the execution, in part, of the duties in question, would 
not necessarily, in a corresponding degree, have given effect to 
the intentions of the Legislature, then the Judges would have 
heen excusable, had they remained inactive. But it cannot be 
contended that what the Judges have done, does not in a very 
considerable degree, indeed almost completely, give effect to the 
intentions expressed in the preamble of the 100th section, 
namely: To produce uniformity in the practice and pro- 
‘¢ ceedings of the Superior Court and Circuit Court, in the 
‘ several Districts and Circuits of Lower Canada.” To prove 
this, it is only necessary to refer to what has been done. 


Before the promulgation of the present Rules and Tariffs, the 
Rules of practice of the Superior Court were different in each of 
the five Districts of Lower Canada ; now, they are uniform, 
excepting that in consequence of there being no weekly sessions 
in the Districts of Three Rivers, St. Francis, and Gaspé, it 
was found indispensably necessary to make five additional Rules 
for those three Districts. 


Heretofore, the Rules of practice of the Circuit Courts, and 
the fees payable to the Advocates practising in those Courts, 
and to the Officers of those Courts, were different in each of the 
five Districts ; now, they are, without any exception whatever, 


uniform. 


Heretofore, also, the fees payable to the Advocates practising 
in the Superior Court, and to the Sheriffs, Criers, Tipstafis, 
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and Bailifis, were different in each of the five Districts ; whereas 
now they are the same. 


It is admitted, that the Legislature desired all this to be done ; 
and yet it is contended, that what has thus been done (at least, 
so far as regards all the Tariffs), should have been left undone, 
merely because an uniform Tariff could not be prepared for the 
Prothonotaries ; and this, although it is manifest that the uni- 
formity produced by vahat has been done, is not in any, even 
the slightest degree, affected by the want of uniformity in the 
Tariffs for the Prothonotaries. 


* Ï cannot, however, adopt this view ; on the centrary, it 
appears to me to be certain that public Officers, required 
by law to perform a number of acts not necessarily connected 
with each other, and each of which, irrespective of the others, 
tends to give effect to the intentions of the Legislature, ought to 
perform such of those acts as are within their power, although 
there may be insuperable difficulties to the performance of others . 


of them. 


+ There are, it is true, some cases in which the partial execu- 
_tion of a power would be null ; for instance, if A. and B. em- 
power arbitrators to make an award on two points, and that the 
arbitrators make their award upon but one ; the award would be 
null. The reason is plain. A. may have submitted one of the 
points to the decision of arbitrators reluctantly, and solely to 
induce B. to submit the other. If, then, the arbitrators decide 
but one point, it is quite possible that the award would not in 
any degree give effect to the intentions of A. In this, and in 
every other such case, in which the partial execution of a power 
is not permitted, it will, I think, be found, that such partial 
execution of the power conferred would not, necessarily, in a 
corresponding degree, give effect to the intentions of the party 
conferring the power ; but in the case now under the c:nside- 
ration of the Court the execution in part of the powers conferred 
upon the Judges does, beyond doubt, in a corresponding degree, 
accomplish the object for which those powers were granted. 
M 





458 


Those who maintain that the Tariff now impugned, is null, 
merely because (as is supposed) no provision is made respecting 
the fees of the Prothonotaries, must hold that the Judges were 
bound to make all the Tariffs for all the Officers of each Court, 
and for the Advocates practising therein, at one and the same 
time ; but I cannot discover any thing either in the law, or in 
the nature of the duty to be performed, to justify the Court in 
declaring that the Judges were subject to such a restriction. 
There is nothing in the law, for it eftpowers the Judges, ‘ to 
‘ make and establish Tariffs of Fees for the Officers of the 
“ said Courts, respectively, and for the Counsel, Advocates 
‘ and Attorneys, practising therein.”? There is no limitation 
here as to the number of Tariffs to be made, nor as to their 
being made at one and the same time ; and with respect to the 
nature of the duty to be performed, it will not be contended that 
there is any connection between the fees payable to Advocates 
and the fees payable to the subordinate Officers of the Court, 
for instance the Bailiffs, which would necessarily require the two 
classes of fees to be comprised in one and the same instrument. 


It would be difficult, I think, to shew that the construction of 
the Act contended for by the Counsel for the Plaintiffs, is in 
accordance either with the principles of our common law, or 
the provision of our own interpretation Act, which requires 
that Acts of Parliament shall receive “ such fair, large and 
‘¢ liberal construction and interpretation as will best ensure the 
‘ attainment of the object of the Act, and of such provision or 


‘ enactment, according to their true intent, meaning, and 
‘€ spirit. ” 


I have dwelt upon this branch of tbe case, not, in truth, 
because I think it susceptible of difficulty, but because it dis- 
closes the ground upon which I (and so far as I know the other 
Judges) acted, and now after giving to the ground upon which 
I thus acted, the best consideration in my power, I feel a 
thorough and unwavering conviction of its sufficiency. 


Here it is proper to advert to the proviso which forms a part 
of the 100th section of the Act, and which is in these words : 
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And provided, also, that until such Tariffs of fees, and Rules 
6 of practice, respectively, shall have been made and established, 
* as aforesaid, the Tariffs of fees and Rules of practice in force 
“€ in each District or Circuit, immediately before the time when 
€ this Act shall come fully into effect, with regard to the Court 
6 of Queen’s Bench or Circuit Court therein, shall continue in 
‘© force and shall apply to the Superior Court or Circuit Court 
“ and the proceedings therein, as regards such District or 
< Circuit. ” 


Much importance has been attached to this proviso, but, 
I think, with very little reason. If the Judges had power to 
make the Tariff that they have made for the Advocates prac- 
tising in the Superior Court, and for the Sheriffs, Criers, Tip- 
staffs, and Builiffs of that Court, without, at the same time, 
making anew and uniform Tariff for the Prothonotaries, then 
the Tariff thus made, must necessarily supersede the former 
Tarifis for the same Officers ; so that under the supposition of 
the Judges having acted within their powers, the proviso in 
question is inapplicable to the present case ; and if, on the other 
hand, the Judges exceeded their powers, then the new Tariff, 
on that ground alone, would plainly be null; and this, irres- 
pective of the proviso; so that whether the Judges have acted 
within their powers, or have exceeded their powers, the present 
case must be determined independently of the proviso in question. 


I will now, as I proposed, proceed to make some remarks, 
for the purpose of shewing that the objections urged against the 
order continuing the Tariffs for the Prothonotaries, are without 
any legal foundation. 


If, as I think, the Judges had power to make a Tariff for the 
Sheriff, without doing any thing whatever, in relation to the 
Tariff for the Prothonotaries, then the validity of the order in 
question is utterly unimportant, in so far as regards the present 
cause: for if the Tariff be valid, and that the order be also 
valid, then neither can impair the other ; and if the Tariff be 
valid, and that the order (which, as I have already observed, is 
a separate instrumgnt,) be void, it is impossible to suppose that 
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the instrument which is void can defeat the instrument which is 
valid. 


It has, however, been contended that the Judges could not 
execute the duties imposed upon them by the enactment first 
above quoted, as has been said, piecemeal ; that the order in 
question, although a separate paper, forms an essential part of 
the Tariff called in question, and that the order being void, must 
Vitiate the whole of the Tariff. 


It is, therefore, proper to consider the objections that have 
been urged against the validity of the order, and they are, as 
I believe, 1stly—That it is void in substance, because it does 
not promulgate one uniform Tariff, but, on the contrary, pur- 
ports to continue a number of Tariffs differing from each other ; 
and 2ndly—That it is defective in form, as it does not contain 
the details of the Tariffs which it purports to continue. 


The Counsel for the Defendant, in answer to the first objec- 
tion, contended, and I think with reason, that there was nothing 
in the 100th section equivalent to a command on the part of the 
Legislature, that the Rules of practice and Tariffs should be 
uniform. Had it been intended to deprive the Judges of all dis- 
cretionary power in the matter, the Legislature would, in plain 
terms, have ordered one uniform Tariff to be made for each 
‘Court ; and would have also ordered the Rules of practice to 
be uniform. The law, however, contains no such command. 
There being, it is hardly necessary to observe, an important 
difference between the expressing of a wish in a preamble, and 
the giving of a command in an enactment. The wish expressed 
in the preamble as a part of the Legislative will, and “ as 
‘¢ assisting in explaining the purpose and object of the Act,” 
was doubtless entitled to all respect ; and the Judges, in the 
performance of the duties assigned to them, took it as their 
guide, as far as was possible : but nothing less than a violation 
of an express command of the Legislature would justify this 
Court in treating as null an Act such as that contested in this 
cause, namely, an order signed by six or more Judges of the 
Superior Court, unobjectionable as to form, and which the law 
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presumes was prepared by them after full consideration of the 
duties imposed upon them, and of the powers vested in them. 


It was also contended by the Counsel fur the Defendant, in 
answer to the objection now being considered, that the unifor- 
mity spoken of in the preamble to the clause under consideration, 
must be understood to be a general and not an absolute unifur- 
mity. On this- point, the Counsel cited numerous sections of 
the law, shewing that the Statute itself, although it aims at a 
general uniformity, does not produce, and was not intended to 
produce, an absolute or perfect uniformity. 


To avoid prolixity as much as possible, I shall content myself 
with referring to one of the sections cited by the Counsel for 
the Defendant, namely, to the 17th section, which provides 
for weekly sessions of the Superior Court, in two of the five 
Districts, and not in the other three. 


In this section, then, although the law doubtless aims at a 
general uniformity, there is a manifest departure from a perfect 
uniformity. 


The necessary consequence of this want of perfect uniformity 
in the law was, that certain additional Rules of practice had to 
be framed for the Districts of Three Rivers, St. Francis, and 
Gaspé. These additional Rules were passed, in compliance 
with the wishes of the Three Rivers section of the bar ; and as 
to their legality, 1 believe no question has been or can be raised, 
To contend that, under the preamble to the 100th section, the 
Judges were bound to make precisely the same Rules for 
branches of the Court, so differently situated, appears to me to 
be in violation of the 112th section of the Act, which declares 
“ that all the provisions of the Act shall be liberally construed, 
‘ so as best to promote the attainment of justice in every case : ” 
and if the Judges had a discretionary power, as to the degree of 
uniformity to be observed, with respect to the Rules of practice 
to be framed by them, on what ground can it be contended that 
they had not an equal discretionary power with respect to the 
degree of uniformity to be observed in the framing of the Tariffs ; 
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the words of the law being precisely the same as to the two 
powers? 


It may, however, perhaps, be said that the Judges havea 
certain discretionary power, as well with respect to the Tariff, 
as to the Rules of practice, but that they have used that discre- 
tionary power, as to the Tariffs, unwisely. That, however, 
is not a subject for the consideration of this Court. The legality 
of the Tariff is the sole question to be determined by us. 


If the Tariff be null, we may declare it to be so ; but if the 
Judges had any discretionary power, as to the making of the 
Rules of practice and Tariffs, they ought to be, and doubtless 
are, accountable for the manner in which they exercised that 
power, but it is not to this tribunal that they are so accountable. 


I conclude my remarks on this point by observing, that if the 
law itself be not, and it certainly is not perfectly uniform, and 
if, as has been shown, the Rules of practice cannot be perfectly 
uniform, it is not unreasonable to say that the Legislature 
intended that the Judges, by means of perfectly uniform Tariffs, 
should bring about “in the practice and proceedings of the 
‘ Court” a degree of uniformity which the law itself had, 
I may say, rendered impossible. 


The unreasonableness of such a pretension is the more mani- 
fest, when it is borne in mind that the Tariff could have but an 
indirect and very feeble influence, upon the “ practice and 
“ proceedings of the Court. ” 


I shall now advert very briefly to the other objection urged by 
the Plaintiffs against the order continuing the Prothonotary’s 
fees, namely, that it does not give the details of the Tariffs 


continued. 


It will be observed that the Tariffs continued are already recorded 
in the same register in which the order is recorded ; so that had 
the Judges detailed in the order the Tariff continued, it would 
have been in effect, to have caused the Tariff so continued to be 
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copied from the register into the order, merely for the purpose 
of being afterwards re-copied from the order into the register ; 
than which, I think, a more useless proceeding could hardly be 
imagined, for the object attained would be, at some expense and 
risk of clerical errors, to encumber the register with a second 
copy of a Tariff already recorded in it. 


The Tariff continued, and the order continuing it, being in 
the custody of the same public Officer, and recorded in the same 
register, there is as much certainty as to the Tariff intended to 
be continued as if it had been copied verbatim into the order. 


It is needless, however, to enter into any lengthy argument 
concerning this objection, as a precedent exactly in point, and 
which has, I believe, been universally acquiesced in, was 
referred to by the Defendant’s Counsel. 


The 7th Vict., ch. 18, sec. 18, enacted, ‘ that it shall be the 
** duty of the Court of Appeals, hereby established, within twelve 
‘“ mouths after the commencement of this Act, to make and 
“ establish, as well for the said Court of Appeals, as for the 
‘© several Courts of Queen’s Bench in Lower Canada, in the 
*¢ Superior Terms thereof, a Tariff of fees for the Officers of 
‘ the said Courts respectively, and the Attorneys practising 
‘© therein. ” 


The Judges of the Court of Appeals, eight in number, 
deeming any change in the then existing Rules of practice and 
Tariffs unnecessary, made an order, in substance the same as 
that now impugned. | 


The Judges of the Superior Court having, as already 
explained, as far as was possible, carried out the intentions of 
the Legislature, and being unable to make a new and uniform 
Tariff for the Prothonotaries, followed the example of the Court. 
of Appeals and made the order now objected to. 


If it be said that the Jaw in one case speaks of uniformity, 


and not in the other, I reply that that objection has already 
been answered. 
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{ now conclude my remarks on that part of the argument of 
the Counsel for the Plaintiffs, which has reference to the order 
continuing the Tariffs for the Prothonotaries, and I do so without 
regret, for, as I have already in effect said, I am of opinion 
that the Tariff now in question needs not the support of the 
order ; and that the order, even if void, cannot defeat the 
Tariff ; and I ain further of opinion, although I: do not, and 
never did, attach any importance to the point, that the order 


itself is valid. 


Such being my views, it necessarily follows, that I think the 
Sheriff was justifiable in collecting the two fees paid to. him by 
the Plaintiffs, under the Tariff in question, and that the present 
action, to cause that Officer to refund those fees, ought to be 


dismissed, with costs. 
The following is a copy of the Judgment : 


‘€ The Court having heard the parties by their Counsel, exa- 
mined the pleadings, proceedings and proof of record, and more 
particularly the admissions signed by the said parties, and upon 
the whole deliberated ; seeing that it is proved and admitted 
that the Tariff or Table of fees, for certain of the Officers of this 
Court, namely : for the Sheriffs, Criers, Tipstaffs and Bailiffs of 
this Court, and for the Counsel, Advocates and Attorneys prac- 
, tising therein, signed by the Chief Justice and six of the Judges 
of this Court, was duly entered in the Registers of this Court 
on the twenty-first day of December last ; seeing also that it is 
admitted and proved, that the order continuing the Tariff of fees 
for the Prothonotaries of this Court, then in force and acted 
upon in the several Districts of Lower Canada (of which order 
there is a copy on the 28rd page of the Plaintiffs’ said Exhibit 
n° 6), signed by the Chief Justice and five of the Judges of this 
Court, was also duly entered on the Register of this Court, on 
. the said twenty-first day of December last; seeing also that 
under the items 101 and 102 of the said Tariff herein first men- 
tioned, the said Defendant was entitled for the services men- 
tioned in the Plaintiffs’ Declaration, to the two fees therein also 
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mentioned : considering also, that the said Chief Justice and 
Judges, who so signed the said Tariff, were empowered to make 
the same under and by virtue of the 100th section of the Pro- 
vincial Statute passed in the twelfth year of Her Majesty's 
Reign, cap. 38; and considering that the said Chief Justice 
and Judges, by whom the said Tariff was made, could lawfully 
make the same without at the same time making a Tariff for the 
Prothonotaries of this Court ; and considering that even if (con- 
trary to the opinion of this Court) the Chief Justice and Judges 
aforesaid, could not legally sign and cause to be registered a 
Tariff for the Counsel, Advocates, and. Attorneys practising in 
this Court, and for the Sheriffs, Criers, Tipstaffs and Bailiffs 
of this Court, without at the same time signing and causing to 
be registered a Tariff of fees for the Prothonotaries of this Court, 
yet that the said Chief Justice and Judges did legally fulfil the 
last mentioned duty, by signing the order above mentioned, and 
causing the same to be registered as aforesaid, the said order 
not being void by reason cf any diversity in the Tariffs thereby 
continued, the pretentions of the said®Plaintiffs in that respect 
being unfounded in law ; and considering that the Defendant 
hath sufficiently established the allegations in his perpetual 
Exception péremptoire en droit in this cause filed, contained : 
It is by the Court now here considered and adjudged that the 
said last mentioned pleading be, and the same is hereby main- 
tained, and the Plaintiffs’ present action is hereby dismissed, 
with costs. ” 


This Judgment was carried into Appeal. 


+ 


Nè 
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QUEEN’S BENCH, 


IN APPEAL. 


(DISTRICT OF QUEBEC. 


Before Rottanp, PAnNET, and Axrzwin, Justices. 


N° 94 ( Cxasor & au.,. . . Plaintiffs in the Court below, 


of 


eo 9 à e ee eo 


Appellants, 
and 


Defendant in the Court below, 


Respondent. 


Held, that a practising Attorney 
cannot recover back from a She- 
riff a fee of Office received under 
and by virtue of a Tariff of fees 
promulgated by six of the Judges 
of the Superior Court, in_obe- 
dience to the 100th section of the 
12th Vict., cap. 38 ; that the re- 
ceipt of such fee, in the present 
case, was fully justifiable and jus- 
tified ; that in the dismissal of the 
action of the Appellants by the 
Court below, there is no error : 

The Judgment of the Superior 
Court affirmed, with costs. | 


Judgment the 


Jugé, qu'un prorureur ne peut 
pas répéter d’un Shérif un hono- 
raire d’Office reçu en vertu d’un 
Tarif promulgué par six des Juges 
de la Cour Supérieure, en obéis- 
sance à la 100e section de la 12a 
Vic., ch. 38 ; que, dans l'instance 
particulière, la réception de tel 
honoraire était justifiable ; que, 
dans le renvoi de l’action des 
Appelants, la Cour de première 
instance n’a pas commis d'erreur : 


Le Jugement de la Cour Supé- 
rieure confirmé, avec dépens. 


Re 


12th March 1851. 





The Appellants contended that, by the Provincial Statute 12th 





Vict., cap. 38, two Courts were established for Lower-Canada, 
to be called the Superior Court and Circuit Court, which Courts 
were vested, according to the amount or nature of the subject 
matter in dispute, with original Civil Jurisdiction throughout 
Lower-Canada, and that previously to the passing of this Statute, 
the Courts of Superior and Inferior Jurisdiction in Lower- 
Canada, were limited, in the extent of that Jurisdiction, to par- 
ticular Districts and Circuits, and at the time when the said 
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12th Vict., cap. 38, came fully into effect, the Rules of prac- 
tice and Tables of fees, which regulated the old Courts of Supe- 
rior and Inferior Jurisdiction, had been established under the 
authority of the Provincial Statute 41 Geo. 3rd, cap. 7, sect. 
16 and 17, by which each Court had the power of establishing 
such Tables of fees within their respective Jurisdictions, with 
the exception of the fees in the Circuit Courts and Court of 
Queen’s Bench in Inferior Term, which had been fixed by the 
7th Vict., cap. 16, sec. 57. 


They urged that in point of fact, at the period in question, 
the Rules of practice and Tables of fees in force in the Superior 
Terms of the Courts of Queen’s Bench, which were abolished by 
the 12th Vict., cap. 33, respectively, varied in the different 
Districts, the fees particularly differing to a great extent in 
amount, and as to the party by whom they were to be paid: and 
that the Leyislature being desirous of producing uniformity in 
this respect throughout the several Districts and Circuits of 
Lower Canada, by the 100th section of the last mentioned Sta- 
- tute, vested in the Superior Court thereby established, or any 
six or more of the Judges thereof, the power to agree upon, and 
establish Tariffs of fees for the Officers of the said Courts res- 
pectively, and the Counsel, Advocates and Attorneys practising 
therein, and also Rules of practice to regulate the proceedings 
therein ; this power was expressly given fur the purpose of 
ensuring such uniformity, and was directed to be exercised 
within one year from the time when the said Act should come 
fully into effect—and that it was provided that until such Tariffs 
and Rules of practice should be made, the Tariffs and Rules in 
force in the several Districts, immediately before the time whan 
the said Act should come fully into effect, should remain in force 
(with exception as to a certain class of cases in the Circuit Court), 


It was true that in order to exercise the powers thun conferrad 
on them, six and more of the Judges ol the Superior Court liad 
agreed upon, and caused to be entered in the Registers of the 
Superior Court and Circuit Court at Quabne, on the tat 
December, 1850, Rules of practice and Tarifs of (von fury the 
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Saperior and Circuit Courts, dated 17th December, 1850. But, 
as a part of these documents was an order dated the same day 
and entered along with them, by which the several Tariffs of 
fees for the Prothonotaries : of the Superior Court, then in force 
and acted upon in the several Districts of Lower-Canada, were 
continued in force, and ordered to be acted upon until legally 
rescinded or altered, it was under this order that the fees for 
the Prothonotary were established by the new Tariff, or they 
had not been established at all under it. 


In point of fact the fees for the Prothonotaries, under the old 
Tariff thus attempted to be established, varied greatly in the 
several Districts, and censequently were not uniform. 


The Appellants contended that the Judges of the Superior 
Court, under the 100th section of [2th Vict., cap. 38, had no 
power to alter or to amend in the first instance the old Tariff 
and Rules of practice of these Courts, partially or by piecemeal, 
but were bound to make a complete uniform Tariff of fees, for 
all the Officers in each Court, and Rules of practice in a similar 
manner ; that it was only after they had executed that duty 
they could repeal or amend in part, and that until such com- 
plete uniform Tariff of fees and Rules of practice had been made, 
the Legislature had determined the old fees and Rules of prac- 
tice should remain in force. That uniformity was.the sole end 
in view in conferring this power, and that unless it had been 
exercised in a manner to attain that object, the Acts done under 
it were null and void. 


Such was the interpretation put by them on the 100th section 
of the 12th Vic., cap. 38, which is as follows : 


‘¢ And for the purpose of ensuring uniformity in the practice 
“€ and proceedings of the Superior Court and Circuit Court, in 
‘€ the several Districts and Circuits in Lower-Canada. Be it 
‘€ enacted, that the Superior Court, or any six or more of the 
‘ Judges thereof, shall and may (and it shall be their duty so to 
‘ do within one year from the time when this Act shall come 
fully into effect) agree upon, make and establish Tariffs of 


| LI 
6 
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fees for the Officers of the said Courts respectively, and the 
Counsel, Advocates and Attorneys practising therein, and 
also such Rules of practice as shall Be requisite fur regulating 
the due conduct of the causes, matters, and business before 
the said Courts, respectively, or the Judges thereof, or any 
of them, and in Term or out of Term, and all process and pro- 
ceedings therein or thereunto relating : and such Tariffs of 
fees and Rules of practice respectively, being signed by any 
six of the said Judges, shall without further formality, and 
immediately upon the receipt thereof, or of a copy certified 
by the Prethonotary of the Superior Couft having the custody 
of the original, be entered by the Prothonotary and Clerks 
of the Superior Court or of the Circuit Court, in the Regis- 
ters of the said Courts respectively, and shall then have full 
force and effect in each District or Circuit in which they 
shall have been so registered, until they shall have been 
repealed or amended as hereinafter mentioned, and such 
repeal or amendment registered as aforesaid : and the Judges 
of the Superior Court, or any six or more of them shall have 
full power and authority from time to time to repeal or amend 


. the said Tariffs and Rules of practice, or any part thereof ; 


and such repeal or amendment being signed by any six or 
more of the said Judges, shall be registered as aforesaid by 
the proper Prothonotaries or Clerks, and shall have effect 
accordingly : provided always, that no such Rules of practice 
shall be contrary to or inconsistent with this Act, or any other 
Act or law in force in Lower Canada, otherwise the same 
shall be void : and provided also, that until such Tariff of 
fees and Rules of practice respectively, shall be made and 
established as aforesaid, the Tariff of fees and Rules of prac- 
tice in force in each District or Circuit, immediately before — 
the time when this Act shall come fully into effect, with 
regard to the Court of Queen’s Bench, or Circuit Court | 
therein, shall @ontinue to be in force and shall apply to the 
Superior Court or Circuit Court, and the proceedings therein, 
as far as regards such District or Circuit ; except that in all 
cases in the Circuit Court, in which the sum or value of the 


? ’ 
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‘ thing in dispute shall exceed twenty pounds currency, the 
‘€ Tariff of fees in force at the time aforesaid with regard to the 
‘* same class of cases, in the Court of Queén’s Bench in any 
€ District, shall be the Tariff for the Circuit in the same Dis- 
“€ trict, until a Tariff shall be made for such case under this 
“ section. ”? 


It was upon the construction of the foregoing clause of the 
Statute that the whole question turned. 


The Respondent’s pretensions were : 


1° That the 100th section of 12th Victoria speaks only of 
uniformity in the practice and proceedings, and not in the fees 
of Office. 


’ 2° That inasmuch as the Legislature, by various sections of 
the Act, has itself created differences in the practice and pro- 
ceedings of the said Courts respectively, it may reasonably be 
inferred, that the uniformity spoken of in the preamble to the 
clause in question directs a general, and not- such an absolute 
uniformity to be’maintained, that the slightest variance would 
produce a nullity in the whole. 


© 3° That inasmuch as there is nothing contained in the law 
requiring the Judges of the Superior Court to promulgate the 
Tariffs in question under one and the same document,—The 
order continuing the Tariffs of the Prothonotaries (complete and 
distinct by itself) be it valid or be it invalid, cannot affect the 
Tariffs of the Sheriffs, Bailiffs, Tipstaffs, and Criers, 


Ayzwin, Justice : This is an Appeal from the decision of 
the Court below, in an action brought by two Attorneys of Her 
Majesty’s Superior Court, acting as such, against the Sheriff of 
Quebec. The Plaintiffs complain, that the Sheriff, acting as 
such, demanded and received from them the suin of 3s. 4d., 
which, by law, he has no right to claim. The action was 
brought for damages and might have been brought for the repe- 
tition of the sum of 3s. 4d. The defence set up by the Res- 
pondent, the Defendant ir the Court below, was this : 
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€ [I am an Officer of the Superior Court, and under. the 
Tariff of fees made by the Court under the 100th section of a 
' particular Statute, I cluimed the 3s. 4d. in question, and in 
claiming and receiving it, I carried out the order of the Court, 
whose servant and minister I am. ” 


On this statement alone, it would surely be supposed to be 
clear that no action of this description could be maintained by 
one Officer of the Court against another Officer of the same 
Court, the latter acting in direct obedience to the orders of the 
Court, professing to be founded on the laws of the land. I know 
that the responsibility of Sheriffs is very great ; but I can state 
confidently, that under no system of law has the claim in such 
an action as this ever been attempted, or could be attempted to 
be enforced. 


It is impossible for this Court to extend this case. The 
parties have narrowed it down themselves. Under the state- 
ment of facts presented to it, the Court cannot pronounce 
Judgment on the points raised; for if it did, it would clearly 
travel out of the record. It is needless then to follow the argu- 
ments or to express any opinion thereon, because, after all, such 
an opinion could be merely speculative—nothing but obifer 
dicta, having the semblance of the Judgment of the Court on 
points that do not and cannot come before it in an official capa- 
city. I shall, therefore, abstain from further observations on 
matters into which it is impossible to enter. It is well to say, 
however, that the opinion I have expressed is that of the entire 
Court; I am authorised to state that it is not merely the Judg- 
ment of the three meinbers now present, but is one in which 
the Chief Justice concurs. 


The Judgment is as follows : 


** Considering that the sum of three shillings and four peace, 
the recovery back of which, by the admission of the parties in 
this cause, to wit: the Appellants, practising Attorneys before 
Her Majesty’s Superior Court, and the Respondent, the Sheriff 
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of the District of Quebec, an Officer of the same Court, was the 
subject of the action of the Appellants in the Court below, that 
ig to say : the said Superior Court, was received by the said 
Respondent from the said Appellants as a fee of Office, as such 
Sheriff under and by virtue of a Tariff of fees, for the Officers 
of the said Court, promulgated at the City of Quebec on the 
31st day of Deeember last, in apen Court, by the authority and 
with the sanction of six of the Judges of the said Court, in obe. 
dience to the 100th section of the Statute of the 12th year of 
Her Majesty’s Reign, ch. 38; and considering further that the 
receipt of the said sum by the Respondent was and is fully jus- 
tifiable and justified, and that in the dismissal of the action of the 
Appellants by the Court below there is no error, the Court now 
here, for the causes aforesaid, doth affirm the Judgment from 
which the present Appeal hath been brought, and doth condemn 
the Appellants to pay to the Respondent the costs by him incur- 
red in this Court in this behalf, and lastly it is ordered that the 
record be remitted ” (1). 


Primrose 
and For Plaintifis and Appellants. 
A. Stuart, 


SxwELL 
and For Defendant and Respondent. 
TASCHEREAU, 


a SS cep filers enone hee DSSS 
(1) This Judgment does not seem to touch the question of the validity 
of the Tariff. 
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COUR DE CIRCUIT.—QUEBEC. 


Présent: Duvat, Juge. 


N° 939 


de 


DUMONTIER, .. 


. - . Demandeur, 
VS. 


1851. € Baupon pit Lariviere,....... Défendeur. 





La Corporation de la cité de 
Québec, en vertu de la 8e Vic., 
ch. 58, sec. 7, ale droit de faire 


des règlements pour les marchés; 


et d’ordonner que les personnes 
qui seront trouvées sur tels mar- 
ehés en contravention à tels régle- 
ments, en seront expulsées, et elle 
posedle ce droit sans un Statut 
particulier lui conférant tel pou- 
voir, et il entre dans les attributs 
d’une Corporation municipale de 


The Corporation of the city of 
Quebec has the right, in virtne 
of the 8th Vict., ch. 58, sec. 7, 
to make by laws concerning the 


. markets and to ordain that per- 


sons found upon such markets 
offending against such by-laws, 
shall be removed, and the Corpo- 
ration has that right independently 
of any Statute conferring upon it 
such right, and it is within the 
powers of a municipal Corporation 


faire tel réglement. (o make such a by-law. 





Jugement le 50 juin 1851. 





L’action en cette cause était en dommages pour avoir, le 
Défendeur, avec force et violence, expulsé le Demandeur du 
marché de la Haute-Ville de Québec, et avoir empêché d’exer- 
cer son métier de boucher sur le dit marché—quoique lui, le 
dit Demandeur, eut une licence pour Pexercice de son dit métier, 
et ce, à Ja connaissance du Défendeur. 


Le Défendeur plaida à cette action : Qu’il était Clerc du dit 
marché ; qu’en cette capacité, il était devenu de son devoir 
d’expulser le dit Demandeur du dit marché de la Haute-Ville, 
lequel, avec sa licence de boucher, exerçait comme regrattier, 
en contravention aux règlements concernants les marchés dans 
la cité de Québec, faits par la Corporation de cette ville ; enfin, 
qu’en expulsant ainsi le Demandeur de sur le dit marché, il avait 
agi en sa qualité officielle, en exécution des devoirs de son Office, 
et en vertu d’un règlement qui l'autorisait en pareil cas à expul- 

oO 
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ser du marché ceux qui s’y trouvaient en contravention aux 
réglements de tel marché. 


Les faits furent admis; de la patt du Demandeur il fut dit 
qu’il avait sa licence de boucher, et qu’avec cette licence, il lut 
était loisible de vendre comme boucher dans aucune partie du 
marché, et qu’au reste, en supposant qu’il ne lui fut pas loisible 
avec sa licence de vendre sur aucune partie du marché, le 
Défendeur n’avait pas droit de lexpulser du marché par force 
et violence ; que le règlement sur lequel le Défendeur s’ap- 
puyait était nul, et que la Corporatiun avait outrepassé ses 
pouvoirs en faisant tel règlement. 


. Le Défendeur cita le règlement de la Corpuration de Québec 
concernant les marchés, par lequel if est dit que les bouchers 
sont ceux qui ont des étaux, et les regrattiers, ceux qui vendent 
sur les marchés ; il dit que la difficulté provenait de ce que les 
bouchers ne payatent que 20s., tandis que les regrattiers, qui ne 
payaient pas de loyers d’étaux, payaient £5 pour leur licence ; 
it cita de plus cette partie da règlement par lequel il est dit que 
Jes clercs des marchés auront le droit d’expulser tout individu 
qui seront trouvés sur iceux en contravention à tel règlement ; 
et enfiu la Se Vic., ch. 56, sec. 7, qui autorise la Corporation 
à faire ce règlement. 


Duvaz, Juge : Je n’ai aucun doute que la Corporation, en 
vertu du Statut de Ia 82 Vict., ch. 58, sec. 7, cité par le 
Défendeur, n’ait le droit de faire un règlement qui autorise le 
Clerc d’un marché à expulser de tel marché aucun individu qui 
y est trouvé en contravention à aucun des règlements de la Cor- 
poration. Ce pouvoir est donné par la Joi en termes qui ne per- 
mettent point de douter. Je suis méme d’opinion que sans le 
Statut en question, il serait loisible à la Corporation de faire un 
réglement tel que celui dont il est question en cette cause, et ce, 
en vertu des pouvoirs accordés par le premier Acte d’Incorpora- 
tion de la cité, 3 et 4 Vic., cap. 35, § 41.— Action renvoyée. 


-AHERN, pour le Demandevr. 
LELiEVRE ET Ancers, pour le Défendeur. 
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SUPERIOR COURT.—MONTREAL. 
WEEKLY SESSIONS, 22ND SuLY 1851. 


Before Dar, Sur, and Vanrexson, Justices. 


N° 1478Ç Queswez,. . ........,..... Plaintiff, 
_ of R vs. 
1851. @ Donrcaxt, .. . . .... ... . . « Defendant. 





Held, that the Court will net| Jugé, que la Cour ne contrain- 
compel a party to proceed to the! dra pas ane partie dane une cause 
Enquéte during the sittings of the | à procéder à l’Enquête pendant 
weekly sessions. les séances hebdomadaires. | 





tas, 


In this case, a motion was made by the Plaintiff to compel 
the Defendant to proceed with his Enguéte this day (Tuesday) 
during the sitting of the Weekly Session, the Plaintiff's Counsel 
contending, that under the 29th section of the Judicature Act, 
every day out of Term, except the month of August, and the 
days on which the Circuit Court sat, were Enquéte days, and 
that consequently the Defendant was bound to proceed. 


Dar, Justice: The Court cannot, without getting into great 
confusion, oblige a party to proceed during the sittings of the 
Weekly Sessions : the order is, therefore, made for the next 
day (Wednesday). 


CHERRIER AND Dorwen, for Plaintiff. 
Caantier AND Cartier, for Defendant. 
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SUPERIOR COURT.—MONTREAL. 


Before Suit, Vane son, and Monpe.et; Justices. 


NO 1028 ( TunsTaLL, .............. Plaintiff, 
of Vs. ; 
1850. € RoBerTsON,. . . . . . . . . . . . .. Defendant. 





Held, that in actions instituted | Jngé, que dans les actions in- 
before the coming into force of the | tentées avant la mise en force du 
new Tariff, but in which Judgment | nouveau Tarif, mais dans Jes- 
has been rendered subsequently, | quelles Jugement a été rendu eub- 
the costs are taxable under the | séquemment, les frais doivent être 
old Tariff. taxés selon l’ancien Tarif. 


Judgment 26th March 1851. 





Motion to revise the taxation of a Bill of Costs. The action 
had been instituted before the coming into force of the new 
Tariff, and the question which arose was whether the taxation 
of VANFELSON, Justice, under the old Tariff, should be affirmed 
or set aside, 


E. Carter, in support of the motion contended, that inas- 
much as no provision had been made in the Judicature Act for 
cases of this kind, the taxation ought to be under the Tariff 
existing at the time of rendering Judgment, and not of one which 
had ceased to have any existence. 


Carrier contra contended, that the new Tariff could not 
have a retroactive effect, but had only a prospective operation, as 
was evident from the language of the Act itself. The Judgment 
was only a consequence of the action, regulating the. rights of 
parties, but not creating them : those rights were fixed from 
the time of the first appearance of the parties in Court, in the 
same way as interest, which ran from the moment of the bringing 
of the action. If during the process of a suit, the rate of interest 
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were reduced from 5 to 4 per cent, would it be pretended that 
the rights of the parties, would be affected in the same ratio ? 
The new Tariff not being en détail but en bloc, rendered it 
impossible to divide the costs, or to substitute une Tariff for the 
other in cases commenced before the new Tariff came into ope- 
ration. 


MonveELeEt, Justice, dissenting : I am of opinion that the old 
Tariff ceased to exist from the moment the new Tariff came into 
operation, and that, therefore, however hard it may be that an 
Attorney who has paid £2 5s, fees to the Prothonotary shall 
get back only £1 10s., still the Court cannot act upon a scale 
of fees which has no existence. 


Suit, Justice, giving the Judgment of the Court, said : 
When a Client goes to a Lawyer, a quasi contract is created 
between them, that the Client shall repay the fees which the 
Lawyer pays to the Officers of the Court. This contract, then, 
cannot be changed by a subsequent alteration of Tariff, because 
the right to recover costs is but an accessary to the principal 
action. It does not arise out of the Judgment, nor out of the 
faxation, but out of the principal obligation which is only enforced 
by the Judgment. 


The taxation under the old Tariff is, therefore, affirmed (1). 


CARTER AND CARTER, for Plaintiff, 
CARTIER AND Cartier, fur Defendant. 


mm megane AE 


(1) Vide antè p. 105., and the same rule has been adopted in the 
District of Quebec. 
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BANC DE LA REINE, 


EN APPEL. 


: DISTRICT DE MONTREAL. 


Présents : Rottamp, Pawer, et Ariwin, Juges. 


(Goer, . . ... . . . Défendeur en Cour Inférieure, 
Appelant, 
1851. et 
Ducuesnar,.... Demandeur en Cour Inférieure, 
| Tame 





Jugé, que la compensation doit; Held, that compensation must 
être invoquée d’une manière | be specially invoked, that the con- 
expresse, et que les conclusions | clusions of a plea to that effect must 
d’un plaidoyer à cet effet doivent | be special, and ask that the com- 
demander que la compensation soit | pensation be declared to have 
déclarée, par la Cour, avoir eu lieu. | taken place, 





Jugement rendu le 12 juillet 1851. 





L'action en Cour Inférieure était en recouvrement d’une 
somme de £168. 9. 0, montant d’un billet promissoire par 
l’Appelant en faveur de l’Intimé. 


L’Appelant opposa à cette demande une exception alléguant 
d’abord le paiement d’une somme de £48. 2s. qui fut admis par 
le Demandeur ; et quant à la balance, l’Appelant alléguait 
‘ qu’icelle était compensée et mise au néant par une plus forte 
‘ somme que le dit Défendeur avait droit d’exiger du dit 
‘€ Demandeur, et que ce dernier devait bien et légitimement au 
‘ dit Défendeur en la manière et pour les causes qui suivent, 
‘6 savoir :” suivaient plusieurs allégués représentant que, par 
acte du 30 mars 1847, Duchesnay, tant en son propre et privé 
nom, que comme procureur et se portant fort de Dame Hermine 
Juchereau Duchesnay, Dame Henriette Juchereau Duchesnay, 
Dame Caroline Juchereau Duchesnay, Charles Juchereau 
Duchesnay, Philippe Juchereau Duchesnay et Auguste Juche- 
reau Duchesnay ses frères et sœurs, par qui il promit faire 
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ratifier le dit acte, vendit à l’Appelant la moitié indivise, et un 
cinquième indivis dans l’autre moitié, de certains lots dans le 
township de Godmanchester ; qu’il fut déclaré par cet acte qu’une 
partie non spécifiée des dits lots avait déjà été vendue par un 
nommé Chs. Archambault, procureur dn dit Demandeur et des 
autres vendeurs, et que, quant à cette partie, le dit Appelant 
serait astreint à s’en tenir aux dites ventes, et exercerait son 
recours contre les acheteurs et le dit Archambault, s’il paraissait 
qu’il eut regu quelque partie du prix, pour le recouvrement des 
prix d’acquisition, sans que Î’Appelant put réclamer aucune 
déduction du prix porté en Pacte suscité ; que cette vente fut 
faite pour le prix de £168. 9s., qui fut alors payée au Deman- 
deur par un billet qui est le même que celui qui fait Je sujet de 
la demande en cette cause; que, nonobstant le transport des 
prix de vente de la partie des lots aliénés, ainsi qu’il vient d’être 
dit, le Demandeur aurait reçu diverses sommes, formant en tout 
£87 10s., d’un nommé Peter McNaughton à qui le dit Charles 
Archambault avait vendu, le 4 juin 1836, un des lots de terre 
en question, laquelle somme le Demandeur était tenu et obligé 
de remettre au Défendeur, avec intérèt de la date respective de 
chaque paiement ; que le Demandeur s’était rendu coupable de 
fraude en percevant ces sommes sans le communiquer au Défen- 
deur, “et que le dit Demandeur était tenu et obligé de repro- 
‘ duire les dits montants ainsi par lui perçus, et de les payer 
‘€ avec intérêt au dit Défendeur. ” 


‘€ Qu’ainsi le montant réclamé par le dit Demandeur est 
‘€ compensé et éteint ; c’est pourquoi le dit Défendeur conclut 
‘“ à ce que l’action du dit Demandeur soit déboutée, avec 


‘€ dépens. ” 


Le Jugement motivé rendu sur l’Appel, tout en déclarant mal 
fondé en fait le plaidoyer du Défendeur, énonce l’insuffisance 
des conclusions de l’exception plaidée par le Défendeur. 


La Cour, etc., considérant que la défense de l’Appelant à 
Paction du Demandeur était fondée sur un prétendu droit de 
garantie, résultant d’une vente faite à l’Appelant par l'Intimé, 
pour lui et ses frères et sœurs, de certains lots de terre avec 
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mention qu’une partie des lots non désignée avait été vendue 
par un nommé Charles Archambault, comme procureur des pré- 
sents vendeurs, et que, quant 4 ceux-ci, l’Appelant s’en tien- 
drait aux prix de telles ventes pour être par lui reçus de qui de 
droit; et sur un allégué, que l’Intimé avait frauduleusemeut 
reçu partie d’un prix de vente ainsi faite par le dit Charles 
Archambault, savoir, du nommé Peter McNaughton, et nom- 
mément une somme de quatre-vingt-sept livres dix chelins cours 
actuel, dont l’Intimé était tenu de lui tenir compte ; d’où il 
inférait que la dette réclamée par l’Intimé était compensée et 
éteinte, concluant à ce que l’action de l’Intimé fût déboutéa ; 
que cette défense n’était et ne pouvait être une exception de 
compensation, puisqu'elle n’était pas basée sur l’existence d’une 
dette claire et liquide, et qu’il n’y avait pas non plus de conclu- 
sions à cet égard, était d’ailleurs vague et insuffisante puisqu’il 
n’était pas allégué que la vente faite par le dit Archambault au 
nommé McNaughton, de qui l’Intimé avait reçu les dits deniers 
à compte d’un prix de vente, était ainsi faite par le dit Archam- 
bault comme procureur des vendeurs du dit Appelant, ce qui 
n’était pas non plus le cas ; que, d’ailleurs, il paraît en preuve 
que la vente par le dit Archambault, au dit McNaughton, fut 
faite en vertu d’une procuration de personnes autres que l’In- 
timé, et ses frères et sœurs, au nombre desquelles se trouve 
nommé le présent Appelant avec son épouse, pour lesquelles 
autres personnes le dit Intimé paraît avoir reçu les dits deniers ; 
de plus, que la somme payée à l’Intimé ne se montait pas aux 
quatre dixièmes du prix et des intérêts dûs à ces autres ven- 
deurs, à qui il en était comptable, et l’est encore s’il ne s’est pas 
acquitté envers eux, n’y ayant aucune aliénation par le dit 
Intimé, ni ses frères et sœurs, des six dixièmes du lot en question, 
par eux vendus à l'Appelant, qui puisse nuire à ce dernier dans 
l'exercice des droits qui lui ont été cédés par l’acte du trente 
mars mil-huit-cent-quarante-sept ; que, par conséquent, il n’y 
avait pas lieu à compensation, non plus qu’à plaider l’extinction 
de la dette réclamée par l’Intimé, ou la fraude dont est parlé 
dans les défenses —a débouté et déboute l’Appelant de son pré- 
sent Appel, avec dépens ; et le Jugement dont est Appel, nom- 
mément le Jugement de la Cour Supérieure, rendu en cette 
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cause le seize décembre mil-huit-cent-cinquante, demeure con- 
firmé dans son dispositif pour la somme adjugée à l’Intimé, sauf 


aux parties tel recours qu’elles aviseront. 


Guex, pour l’A ppelant. 


Drumxonp ET Loranger, pour l’Intimé. 





BANC DE LA REINE, 
EN APPEL. 


DISTRICT DE MONTREAL. 


Présents : Rorranp, Panxr, et Ayzwin, Juges. 


LES PRINCIPAUX OFFICIERS DE L’ARTILLERIE, Applis., 


1851. 


EvizaABETH Taytor & AL, ....... 


et 
. Intimés. 





Jugé, 1° Qu'il n’est pas néces- 
saire de procéder par Scire Facias 
pour obtenir la révocation ou an- 
nullation de Lettres Patentes, et 
que dans Je cas actuel, ia Cou- 
ronne, représentée par les Appe- 
lants, pouvait renoncer au privi- 
lége du S'cire Facias, et demander 
par les voies ordinaires la nullité 
de certaines Lettres Patentes, oc- 
troyant concession de terres in- 
cultes, sur lesquelles les [ntimés 
ont fondé leur action. 

2° Qu'un Défendeur peut, par 
exception, opposer la nullité du 
titre invoqué par la partie adverse, 
et conclure en conséquence sans 
être obligé de se pourvoir par 
action directe, ou par demande 
incidente, en rescision de ce titre. 


Held, 1° That the Writ of Scire 
Facias is not indispensable to ob- 
tain the revocation or cancelling 
of Letters Patent, and in the pre- 
sent case, that the Crown, repre- . 
sented by the Officers of the Ord- 
nance, could waive the preroga- 
tive of the Writ of S'cire Factas, 
and claim by the usual and ordi- 
nary process the nullity of the Let- 
ters Patent, making a grant or 
concession of wild lands, on which 
the Respondents bave based their 
actiou, 

2° That a Defendant may, by 
exception, invoke the nullity of the 
title set up by the adverse party, 
without proceeding directly by ac- 
tion, or incidental demand, to re- 
acind such title. 





Jugement le 11 octobre 1851. 





L'action des Intimés était une action en revendication de 


partie de certains lots de terre situés dans le township de Gren- 
P3 
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ville dont les Appelants étaient en possession. Le titre des 
Intimés à la propriété des lots revendiqués reposait sur des 
Lettres Patentes, en date du 21 mars 1822, accordées par le 
gouvernement de cette province au lieutenant-colonel George 
Taylor, et sur d’autres Lettres Patentes accordées par le même 
gouvernement aux nommés John Hazelton et Frs. Jos, Jackson. 
Par ces Lettres Patentes, les lots dont partie était revendiquée 
avaient été octroyés, partie au lieutenant-colonel Geo. Taylor, 
et partie à Hazelton et Jackson. Ces derniers avaient ensuite 
vendu les lots ainsi octroyés au premier, qui mourut plus tard 
en possession de la totalité des lots ainsi octroyés, et dont les 
Intimés, ses enfants, avaient hérité. 


A cette demande, les Appelants opposérent quatre Exceptions 
péremptoires tendant à annuller les dites Lettres Patentes ; la 
première était dans les termes suivants : 


‘ The said Defendants, for peremptory Exception to the 
‘ action say, that long before the Letters Patent in the said 
‘ Declaration partly recited were issued, to wit, on or about the 
‘¢ first day of June 1819, a certain navigable canal and public 
‘© work for the military defence of Lower Canada, and other 
purposes of the Crown, was projected upon, by and on behalf 
‘€ of his late Majesty King George the Third, to extend from 
¢ Tot n° 9 in the first range of lots of the township of Grenville 
‘¢ aforesaid, in the said Letters Patent mentioned, along the front 
“© of the said township of Grenville, and along the front of part 
‘¢ of the adjoining township of Chatham, on the River Ottawa, 
‘ in the said Province, and that the lands necessary and required 
‘€ for that purpose, were and had been by the Officers and ser- 
‘¢ vants of his said late Majesty, his heirs and successors, laid 
‘© out, marked, defined and occupied for that purpose, or were 
‘¢ intended so to be, such intention then and there having been, 
‘© and being openly declared and made known, to all his said 
“© Majesty’s subjects in the Provinces of Upper and Lower 
‘€ Canada, and that in particular the certain portions or parcels 
‘¢ of the lot ef land numbers two, three and four, in the said 
© first range of lots of the said township of Grenville, in the said 


ee 


d 
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Letters Patent mentioned, of which the said Plaintiffs seek 
the restitution, had been laid out, marked, defined and 
occupied, and that certain excavations, embankments and 
other work and labour, had been until, at and after the time 
and times hereinafter mentioned, and were intended to be done, 
made, performed and applied in and about the construction 
of the said canal. And the said Defendants further say, that 
the said Geo. Teylor in the said Declaration mentioned, did, 
on or about the fourth day of March one thousand eight 
hundred and nineteen, by his Petition to the then Governor 
in Chief of Lower Canada aforesaid, in consideration of his 
military services, pray for a grant of the waste lands of the 
Crown in the said Provinces ; and the said Defendants further 
say that afterwards, and before the issuing of the said Letters 
Patent, to wit, on the 8th day of July 1820, certain pro- 


‘ceedings were had, and it was ordered and determined by 


the Government of the said Province of Lower Canada, that 
the lots of land, in the township of Grenville, in the said Letters 
Patent mentioned, should be granted to the said late George 
Taylor upon the usual military conditions at that time existing 


and required, and upon the further condition that it should 


be lawful for His Majesty, his heirs and successors, to take 
such part and so much of any or either of the said lots, for the 
purposes of a canal and the banks thereof, as he or they 
should see fit, without any indemnification or remuneration 
whatever, and that the land so taken for such purposes should 
ipso facto thereby be reinvested in His said Majesty, his heirs 
and successors, as fully to all intents and purposes as if the 
same had never been granted. And the said Defendants 
further say that while the said canal was so as aforesaid being 
perfected, and the said lands for that purpose were and had 
been laid out, marked, defined and occupied, and the said 
excavations, embankments and other work and labour were, 
had been and were continued or were intended to be done, 
made, performed and applied, and particularly with respect 
to, in and through the parts and parcels of the said lots of 
land in the said Letters Patent mentioned, the said late 
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George Taylor, then and there well knowing the premises, 
the said Letters Patent were by and through error and mis- 
take improvidently made and issued, to wit, on the 21st day of 
March 1822, on behalf of His late Majesty George the Fourth 
upon and under the false, deceitful and fraudulent represen- 
tations of the said George Taylor, without containing the 
aforesaid conditions, that it should be lawful for His Majesty 
to take such part and so much of any or either of the said lots, 
for the purposes of a canal and the banks thereof, as he should 
see fit, without any indemnification or remuneration whatever, 
and that the land so taken for such purposes should ipso facto 
be thereby reinvested in His Majesty as if the same had not 
been granted ; and the said late George Taylor did then and 
there culpably, deceitfully and in fraud of the rights of His 
said late Majesty, his heirs and successors, take and accept 
of the said grant of the said lands, then and there knowing 
that the said condition, limitation or reservation had been, and 
was so as aforesaid, by error and mistake, and improvidently, 
omitted in the said Letters Patent ;- and the Defendants further 
say, that the said canal from, and since the year 1835, has 
been and yet is used for the purposes of navigation, of the 
military defence of the said Provinces, and for other public 


purposes. 


‘© Wherefore, the said Defendants pray, that for the causes 
aforesaid, the said Letters Patent, in the said Declaration 
mentioned and partly recited, and the said grant of the said 
lots of land thereby made, may, as to the said parts and parcels 
of the said lots of land, the possession whereof the said 
Plaintiffs seek the recovery by the said action, and which 
belong and are necessary for the use, navigation and pur- 
poses of the said canal, be annulled, rescinded and set aside, 
and be declared to be void and of no effect whatsoever, and 
that the said action be dismissed, with costs. ” 


Quant aux trois autres Exceptions, les moyens en sont à 


peu près semblables, avec cette différence, qu’elles demandent 
l’annulation et modification des Lettres Patentes accordées à 
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Hazelton et Jackson pour Jes mémes raisons invoquées contre 
celles de George Taylor. 


A ces quatre Exceptions, les Demandeurs (Intimés) répon- 
dirent généralement, et inscrivirent pour audition en droit sur 
toutes les exceptions, et cependant la Cour Inférieure n’adjugea 
que sur une de ces exceptions, sans la désigner par son Jugement 
dont voici le dispositif : 


The Court, having heard the parties by their respective 
‘6 Counsel upon the Exception pleaded by the said Defendants 
‘ to the action and demand of the said Plaintiffs, and upon their 
“ answer thereto, having examined the proceedings and deli- 
‘€ berated ; considering that the Letters Patent under the Great 
‘© Seal of the Province of Lower Canada, in the declaration in 
this cause filed, and in the said exception mentioned; cannot, — 
by reason of any thing in the said exception set forth, and by 
law, be annulled and set aside in manner and form as the said 
«¢ Defendants have concluded and prayed for ; that the said 
‘ Letters Patent can only be annulled and set aside by Judgment 
‘ ona Writ of Scire Factas for repealing the same: the said 
‘ exception is declared and adjudged to be insufficient in law to 
prevent or bar the Plaintiffs from having and maintaining 
‘¢ their action in that behalf, and is hence dismissed, with costs.” 


Les Défendeurs ayant appelé de ce Jugement, soutenaient 
qu'il devait être infirmé : 19 Parce qu’il était irrégulier à la 
forme, vu le défaut de désignation de l’exception qu’il débou- 
tait; 2° Parce qu’ils avaient le droit d’opposer la nullité des 
Lettres Patentes par exception, sans avoir recours à une action 
directe ; 3° Parce que le Writ de Scire Facias était une des 
prérogatives de la Couronne, et qu’elle pouvait n’en pas user et 
recourir aux voies ordinaires. 


Les Intimés soutenaient le contraire des deux dernières pro- 
positions des Appelants, mais la Cour d’Appel donna gain de 
cause aux Appelants par le Jugement dont suit Ja teneur : 


‘€ The Court, etc. ; considering that under the 33rd section 
‘ of the statute of the 7th year of Her Majesty’s reign, ch. 11, 
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“it is lawful for the Principal Officers of Her Majesty’s 
‘ Ordnance, to claim, exercise and enjoy all the same rights, 
‘ privileges and prerogatives, which have been heretofore 
*¢ claimed, exercised and enjoyed in any suits, actions or other 
‘ proceedings whatsoever, in the same manner as if Her Majesty 
‘© were actually made party to the suit ; and considering that it 
‘¢ was fully competent to Her Majesty to waive in this cause, if 
directly made a party to the same, the remedy which by law 
‘ she hath, as Her Royal Prerogative, to repeal Letters Patent 
‘€ by Writ of Scire Facias and to adopt the common remedy 
‘ open to all Her subjects in this behalf, and that. the Appel- 
‘€ lants, by their pleadings in the Court below, have pursued 
‘ such remedy : it is considered and adjudged, that the Judg- 
“© ment appealed from, be, and the same is hereby reversed ; 
‘€ and the Court proceeding to render such Judgment as the 
Court below ought to have rendered and given, it is 
‘ ordered, that the parties do proceed to the adduction of evi- 
“ dence before the said Court, on their respective pleadings and 
‘ the issues of fact thereupon raised and perfected, with costs 
‘* to the Appellants. ” | 


En rendant ce Jugement, la Cour # Appel, par Porgane de son 
président, maintint que l’exception péremptoire à laquelle se 
trouvent jointes des conclusions de demande incidente, de la 
nature de celles plaidées en cette cause par les Défendeurs, doit 
être reçue ; les Demandeurs, d’ailleurs, n’y avaient pas objecté, 
leurs réponses à ces exceptions étant générales. Quant à la 
procédure du Scire Facias, cette Cour était d’opinion que 
c'était une prérogative de la Couronne qu’elle pouvait exercer 
ou ne pas invoquer, et dans ce dernier cas, elle avait droit, 
comme tous ses sujets, aux recours ordinaires pourvus par les lois 
du pays (1). 


Drummonp ET Loranczr, pour les Appelants. 
MontTiZAMBERT ET Easton, pour les Intimés. 





Autorités citées par les Intimés. 


© (1) Hindmareh on Patents, pp. 377, 378, 379 ; Stuart’s L. C. Repo 
p. 324, Kiag vs. Black ; p. 72, Baldwin vs Gibbon ; Hall vs. Campbell 
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IN THE CIRCUIT COURT.—QUEBEC. 
Before Powszr, Circuit Judge. 


NO $901. ( Case, ce scence cc nc Plaintif, 
of vs. 
1851. VILLENEUVS,. ....,., ... . Defendant. 


mme 


Jugé, que la Défense au fonds 
en fait est abandonnée quand elle 
est filée avec un plaidoyer de paie- 
ment ou de compensation. 


Held, that the plea of general 
issue is waived when it is filed 
with a plea of payment or of com- 
pensation. 





Judgment 29th November 1851. 


This was an action brought for the recovery of an amount due 
for goods sold and delivered, wherein the pleas of general issue 
and compensation were offered. 


Power, Justice : I cannot entertain both these pleas, and if 
the Defendant persists in placing them both upon the record, it 
will be my duty, when the trial comes on, to disregard the general 
issue. Where, as with us, the law requires the proceedings to 
be in good faith, I have no doubt, a Defendant cannot legally 
answer a demand by two pleas, that contradict each other, one 
of which he must know to be false. All persons are morally 
obliged to adhere to the truth, and they whose conduct is so far 
at variance from their obligation as to come into Court with 
prevarication on their lips, (‘ unclean hands,” is the common 
metaphor ), should be told :—Procul estote profani,—the temple 
of the justice of your country is sacred to truth, and must not be 
thus openly defiled by the impurity of your breath. I took the 





note, pp. 534, 535; Scire Facias necessary under the English Law; 
If Blackstone Com., pp. ‘260, 261, might issue from Q. B.; XIV Peters- 
dorf, p. 372, in note; Tidd, 1143; either direct action or incidental 
demand necessary under French law, exception not sufficient, 1 Pigeau, 
p- 388 ; Anc. Dénizart, verbo Rescision, n° 4, p. 282. 
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opportunity in July last, when rendering Judgment in the case 
of McLean vs. McCormick (see anté p. 369) of entering very 
fully into this important subject, and of tracing the origin and 
progress in our Courts of the practice of inconsistent pleading— 
a practice which I then denounced as vicious and immoral. 
I have nothing now to add to what I then said, except that since 
that time, I have bern put in possession of a number of Ame- 
rican decisions .on this point, and of which I had no previous 
knowledge. It would be satisfactory to see those decisions 
reprinted in our Law Reports, so that they may be the more con- 
veniently within the reach of every member of the profession. 
The books from which they are taken are not, it is true, gene- 
rally quoted as having authority here ; but if reason and sound 
sense are entitled to any respect, those decisions must be of 
weight every where, and the Jurisprudence they contain is in 
perfect conformity to the spirit and principles of the French 
law (1). 


Gavurnier AND Lemieux, for Plaintiff. 
PENTLAND AND Pentianp, for Defendant. 








e 

(1) Harrison’s condensed Reports of cases in the Supreme Court of 
Louisiana, vol. 2, p. 261, Vavasseur ts. Bayon. 

Porter, J., delivered the opinion of the Court: This was an action 
alleging fraud and deceit in the sale of a slave. 

The Defendant pleaded that he had not concealed the defects in the 
property. After the cause had stood at issue on these pleadings for two 
years, and had been once remanded from this Court for a new trial, the 
Appellant moved to amend his answer, first, by striking out the plea ori- 
ginally filed by him, and substituting in its place the general issue; and 
secondly, by adding the general issue to the plea. The Court refused 
permission to do so, and he excepted: there was Judgment against him, 
and he appealed. 

There is no doubt of the general principle, that amendments will be 
allowed at almost any stage of the cause, when they tend to the advance- 
ment of justice. But we doubt much if that offered here comes within 
the rule. The Court below certainly did not possess the right of depriving 
one party of the confession of another which was on record, any more 
thar it could have refused him the benefit of it, in case it had been extra- 
judicial. If made through mistake, the proper time to have corrected the 
error would have been on the trial. 

As to filing the general issue with the plea, it could not have been of 
any use to the Defendant. The confession would still have remained in 
force. We have already said in the case of Nagel vt. Minot, 8 Martin, 
488, that a party cannot be permitted to plead the general denial, and 


489 


COUR SUPERIEURE.—MONTREAL. 


Présents : Day, Surru, et Vanretson, Juges. 


N° 390 [ LarHam, . . . .. 
de KERRIGAN, . . .. 


1851. | Homænricx, . . 


° e e + ® e e e 


. «+. + Demandeur, 


..... Défendeur, 


et 
. - . . Opposant. 


Jugé, 1° Que sur distribution du 
prix d’un immeuble, Ie bailleur de 
fonds deit être colloqué pour tous 
les intérêts avec le principal, sans 
qu’il soit besoin d’enregistrer un 
sommaire de tels intérêts. 


29 Les dispositions du Statut de 
la Ze Vict., ch. 22, ne peuvent 
wappliquer aux actes antérieurs à 
la passation de ce Statut (a). 


Held, 1° That in a distribution 
of the monies levied by the sale of 
a real estate, the vendor (bailleur 
de fonds) is entitled to rank for all 
the interests due with the principal, 
although no memorial has been 
registered for the same. 

2° The enactments contained 
in the 7th Vict., ch. 22, do not 
apply to deeds anterior to the 
passing of that Act. 


epithet 


Jugement rendu le 29 juillet 1851. 





Le Demandeur ayant fait vendre les immeubles du Défendeur, 
un rapport de collocation fut fait par le. Protonotaire, colloquant 
POpposant, Homerick, comme bailleur de fonds, en vertu d’un 





(a) Mémes décisions, vide supra: Pelletier vs: Micheud, et Divers, 


OP p. 165 ; 
ppts., p. 
bury, vi. 8, p. 340. 





Regina vs. Petitclerc, et Derousselle et Wood & al., 
284; et La Revue de Lég. et de Juris., McLaughlin vs. Brad- 


pleas that are inconsistent with it, and that if he did, the former would be 


disregarded. 


+ 


We agree with the District Judge on the merits, and therefore order, 
adjudge and decree that his Judgment be affirmed, with costs, _ 

Vol. 3, p. 24, Ferguson & al. vs. Thomas & al. 

Porter, J., delivered the opinion of the Court: This action was com- 
menced on an obligation, by which the Defendants promised to deliver a 
certain quantity of cotton to the Blaintiffs. - 

The Defendants pleaded as follows : They denied all and singular the 
allegations contained in the Plaintiffs’ Petition. 


Q3 
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acte de vente passé le 12 janvier 1843, pour son principal, et 
seulement deux ans d’intérét outre Pannée courante, attendu 
qu’il n’apparaissait aucun enregistrement peur les autres intéréts 
réclamés par l’Opposant depuis 1844 jusqu’à 1849. 


Homerick contesta ce rapport, alléguant “ que, par la loi du 
‘ pays, le dit Opposant n’était aucunement tenu d’enregistrer, 
‘ et avait droit d’être colloqué pour le montant entier des inté- 
‘€ rêts par lui réclamés, et partant pour plus de deux années et 
l’année courante, et même pour plus de cing années et lan- 
“ née courante. 


cé 


‘ Que, par le dit projet de collocation le dit Opposant, dont 
le contrat de vente est postérieur à l’année 1841 et enregistré 
au long et en entier, aurait dQ étre colloqué pour la somme 
‘ de £22 - 3-6 courant, étant le montant des intérêts récla- 
‘© més par lui en cette cause, en vertu de son dit contrat, à 
‘© compter du 12 janvier 1844 à venir au 3 juin dernier, jour 


66 
€c 


The right of the Plaintiffs to sue because the obligation was personal to 
George Rich, a deceased partner in the house of Ferguson and Rich, whe 
is represented in this suit by his mother and heirs. 

The right of one of the Plaintiffs, Rebecca Rich, because she was not 
th: heir of George Rich. 

And lastly, that the Plaintiffs could not recover because the contract was 
a synallagmatic one, and two copies of it were not made according to law. 

No evidence appears on the record to establish the execution of the 
instrument sued on, but the Plaintiffs insist that the want of this proof is 
supplied by the pleadings. 

This Court has held in several cases, that where a Defendant pleaded 
inconsistent pleas, such as joining that of payment and satisfaction to the 
general issue, or in addition to the plea that he did not sign the note ; an 
allegation that he was not of age when it was executed, and that the 
instrument was entered into without any valid consideration, we should 
consider the general denial as waived, because the fact disclosed by the 
party himself forbids any other eonstruction. 

When a man says he has paid his note, it is an acknowledgment that 
# once had an existence. When he affirms that it was entered into 
without a good and valid consideration, he admits that it was executed.— 
See 8 Martin, 492; 11 Ibid., 640; 1 N.S., 127, 412. 

Ibid., p. 101, Naba vs. Carlin. 

A note sued on: Defendant denies generally and pleads payment of 
usurious interest to an amount greater than the principal. Judgment in 
the Court below for Plaintiff, this being taken as an acknowledgment of 
the instrument sued on, and no proof being shewn of the usury. 

Ponrer, J., said: Pleas inconsistent with each other cannot be pleaded : 
if the general issue and payment be pleaded, the latter waives the former. 
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“ de la vente de Pimmeuble en second lieu saisi et vendu en 
“ cette cause, et hypothéqué par privilége de bailleur de fonds 
‘ en faveur du dit Opposant. ?? 


Les conclusions étaient en réformation du rapport conformé- 
ment à la demande. 


Les autres parties en la cause ne répondirent pas à cette con- 
testation, et la cause ayant été entendue le 14 juillet 1851, Juge- 
ment intervint le 29, ordonnant que le rapport fut réformé. 


Day, Juge, en prononcant le Jugement de la Cour: La con- 
testation est basée sur deux moyens: l’Opposant prétendant 
19 que, comme bailleur de fonds, il n’est pas tenu d’enregistrer 
pour conserver son privilége, et 29 que dans le cas où il y serait 
tenu en vertu du Statut de la Te Vict., ch. 22, il a droit d’être 


An averment, that the obligation has been discharged, renders needless, 
proof that it ever existed. 

Ibid., p. 829, M’Micken vs. Brent. 

MatusEws, J.: The general issue is waived by the plea of pay ment. 

Vol. 2, p. 413, Dean vs. Jackson. 

. Porter, J., delivered the opinion of the Court: The Petitioner claims 
$850 as the balance due him on the price of certain wares and merchan- 
dise, purchased by the Defendant. 

The latter pleaded the general issue and payment. There was Judg- 
ment against him and he appealed. 

We have already said in the case of Nagel vs. Minot, 8 Martin, 488, 
and Vavasseur vs. Bayon, 11 Martin. 641, that a Defendant cannot be 
-permitted to offer pleas that contradict each other, and that, where the 
general denial and allegation of the performance of the contract was found 
in the same answer, the former would be disregarded. This case comes 
completely within the principle of these decisions ; for, if the Defendant 
did net purchase the goods we cannot suppose, and are not allowed to 
believe, he would have paid for them. Having thus contradicted his 
own defence, it was unnecessary for the Plaintiff to introdace other 
evidence to disprove it. 

Judgment of the Court below affirmed, with costs. 

Ibid., p. 497, Bryans & al. vs. Dunseth & al. 

MatTuews, 4. delivered the opinion of the Court: In this case (which 
is a suit by Attachment), the Plaintiffs set forth in their Petition, as a 
cause of action, the sale and delivery to the Defendants, of certain goods, 
etc., to the value of $949, on a credit of six months. 

The answer of the Defendants contains a denial of the allegations made 
by the Petitioners, and also a plea of s.tisfaetion, discharge or payment. 

The denial or general issue in the answer, being inconsistent with the 
plea of satisfaction, must be considered as waived by the latter, and the 
debt, consequently, acknowledged to have been created, as alleged in the 

etilion. 
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colloqué pour au moins cinq années d’intérêts et la courante. 
Cette prétention ne peut étre maintenue dans le cas actuel, en 
autant que l’acte en question ne peut avoir qu’un effet prospectif 
et ne peut s’appliquer qu’aG¥ actes faits depuis sa passation, et 
non à ceux faits avant. S'il en était autrement, cette loi serait 
illusoire dans bien des cas, car elle ne conserve le privilége que 
pouf les cinq ans qui suivent la date du titre constitutif de la 
créance, et si, sur un acte passé plusieurs années avant la mise 
en force de ce Statut, le vendeur a été payé des cinq premières 
années d'intérêt, il se trouverait sans recours et sans privilége 
pour les années subséquentes. Quant à la question, si le bail- 
leur de fonds est tenu d’enregistrer pour conserver son privilége, 
elle a déjà ét6 plusieurs fois décidée par cette Cour qui ne peut 
changer de sentiment, à moins qu’un tribunal supérieur n’éta- 
blisse une Jurisprudence différente. 


Le Jugement est motivé comme suit : 


‘€ The Court, etc. ; considering that the Opposant Homerick 
“ was not bound by law to register the deed of sale in his oppo- 
“ sition and moyens of contestation set forth, in order to preserve 
his hypothec and privilege of bailleur de fonds—doth main- 
‘€ tain his said contestation, and orders and adjudges that the 
*¢ said Report of collocation be reformed, and that out of the 
‘ monies to be distributed in the said cause, the said Homerick 
‘ be collocated for and paid the said sum of £50, with interest’ 
‘ thereon from the 12th January 1844, and his costs of oppo- 
‘ sition and of the said contestation. 


J. J. Day, pour le Demandeur. 
P. R. Larrenaxe, pour l’Opposant Homerick. 
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© SUPERIOR COURT.—MONTREAL. 


Before Day, Smirn, and VANFELson, Justices. 


Deurry, ....... pee eens Plaintiff, 
N° 2151 vs. 
Qure, . . . . ..... pe eee . Defendant, 
of and 
Dx Brauseu,. . . . .. . PUf. par Rep. d’Inst. 
1850. | and 
QUIG, . ............,.., Opposanit. 


Held, that the date of the filing |  Jugé, que la date de l’enfilure 
of an Opposition in the Sheriff’s | d’une opposition, règle le montant 
Office, governs the costs ; and that | des frais ; et que dans les cas où 
where the filing was before the | Penfilure a eu lieu avant la promul- 
coming into force of the new Tariff, | gation du nouveau Tarif, quoique 
though the return was afierwards, | le retour fut subséquent, les frais 
the costs are taxable under the old | doivent être taxés d'après l’ancien 
Tariff (1). Tarif 





Judgment 22nd July 1851. 

Motion to revise Opposant’s Bill of costs in accordance with 
the Tariff now in force. The Opposition (afin de distraire, not 
contested ) had been filed at the Sheriff’s Office before the coming 
into force of the new Tariff, but was not returned till afterwards, 
and it was now contended that the date of the return must govern 
the costs, and not the date of the filing. 


The Court held that the institution of the action must be held 
to date from the filing, and that therefore the taxation under 
the old Tariff was right. 


Bxravune AND Dunxis, for Plaintiff. 
Dovutre anp Lenoir, for Opposant. 


(1) See supra, p. 476, a similar case. , 
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SUPERIOR COURT.—MONTREAL. 


Befure Smita, and Vanrgxison, Justices. 


N° 2623 ( KeasHaAW, ............., Plaintiff, 
of Vs. 
1851. À Dezisre & au... . . . . . . . .. Defendanis. 





Held, that where a Defendant |  Jugé, que lorsqu'un Défendeur 
has not appeared to an action, and | a fait défaut de comparaître, et 
the default has been duly recorded, | que tel défaut a été dûment enre- 
a motion to proceed ex parte is not | gistré, une motion pour procéder 
necessary. ex parte n’est pas nécessaire, 


Judgment 15th July 1851. 


This was an action against the maker and against the endorser 
of a promissory note. The Defendants did not appear on the 
return day; whereupon, a certificate of default was filed, and the 
Plaintiff's Attorney proceeded to inscribe the case on the Roll de 
Droit for Judgment ex parte, without making any motion for leave 
to proceed ex parte. When the cause was called from the Roll, 
the Prothonotary drew the attention of the Court to the absence 
of the motion for leave to proceed ex parte, and a hearing was 
ordered touching the necessity of such motion. 


At the argument, Day, for the Plaintiff, contended that there 
was nothing in the new Judicature Act which required a motion 
to proceed ex parte to be made. The fact that the action itself 
was returned into the Prothonotary’s Office withoat the parties 
being called in open Court, seemed to render such a motion still 
more annecessary, It was a mere question of payment of a tax 
to the Prothonotary, and in the absence of any law, the Court 
would not add this to the other burthens borne by suitors. 


The Court, by their Judgment, held the motion to be unneces. 
sary, and gave Judgment against the Defendants, on the record 
as it stood. 


J. J. Day, for Plaintiff. 
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BANC DE LA REINE, 


EN APPRL. { DISTRICT DE MONTREAL. 


Présents: RozLanD, Panet, et A¥LWIN, Juges. 


et 


ce Défendeur en Cour Inf., Appelant, 
1851. | | 
RewauD & au., Demandrs. en Cour Inf., Intimés. 





Jugé, qu’un co-syndic peut re- | Held, that one of two assignees 
cevoir valablement et donner quit- | may legally receive payment and 
tance à un débiteur de la faillite | give a discharge to a debtor of the 
sans le concoure des autres co-syn- | bankrupt estate without the con- 
dics (1). currence of the other assignee. 





Jugement le 11 octobre 1851. 

L'action en Cour Inférieure était portée par Renaud et Speirs 
en leur qualité de syndics de la faillite de Phillips, Easton et 
Cie., pour obtenir un compte de certains effets appartenants à la 
dite faillite et consignés à la maison de Molson & Speirs, repré- 
sentée, au temps de l’action, par l’Appelant seul, vu la disso- 
lution de société entre lui et Speirs. 


A cette demande, Molson opposa par exception, que les effets 
avaient été ainsi consignés par Speirs seul, agissant comme 
syndic à la dite faillite, à la maison Molson et Speirs dont il 
était un des associés ; que Ja maison lui avait rendu compte des 
effets et réglé avec lui, pour partie, au moyen d’un billet qui, 
endossé par Speirs seul comme syndic, fut rencontré et payé 
par la maison Molson et Speirs à sa maturité ; et qu’elle avait 
payé et reçu quittance pour les autres effets. 


Les Demandeurs contestèrent la validité du règlement de 





(1) Ile 6té jugé de même à Québec, en la Cour du B. R., dans une 
cause de Langevin vs. Debord, qu’un syndic n’a pas Paction en reddition 
de compte contre son co-syndie, sur le principe qu’ils ne sont pas solidaire- 
ment responsables l’un pour l’autre. 
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compte et de la décharge, par le moyen du billet, comme étant 
frauduleux. - 


A l'Enquête, il ne fut aucunement question de cette imputa- 
tion de fraude, et lors de l’argument de la cause, les Deman- 
deurs soutinrent que le paiement, fait comme susdit, ne pouvait 
libérer le Défendeur, et que Speirs ne pouvait pas seul donner 
quittance de cette dette. 


La Cour Inférieure accueillit cette prétention des Deman- 
deurs, et le 10 février 1851, condamna l’Appelant dans les 
termes suivants (VanreLson, Juge, dissentiente) : 


6 The Court, etc. ; considering that the said John Speirs, 
one of the Plaintiffs, being at one and the same time assignee of 
and debtor to the bankrupt estate of the said Phillips, Easton 
& Co., could not avoid the responsability: of paying the debt 
due by the late firm of Molson & Speirs to the said bankrupt 
estate by appropriating the said debt or sum as assignee ; and 
further considering that the said Defendant has shewn no valid 
or legal discharge by the said Plaintiffs, as assignees, either to 
himself or to the late firm of Molson & Speirs, for the proceeds 
of the sales of the goods and merchandises mentioned in the 
declaration in this cause, and which were received by the said 
late firm-of Molson & Speirs to sell and dispose of, for and on 
account of the said bankrupt estate : It is adjudged that the said 
Plaintiffs do recover from the Defendants the sum of £77 - $ - 5, 
interests and costs.” 


L’Appelant demandait la cassation de ce Jugement ; il invo- 
quait la légalité du paiement qu’il avait fait et la quittance 
qui lui en avait été donnée, s’appuyant sur les autorités 
suivantes également tirées du droit français et du droit an- 
glais (1). 


(1) Troplong, Contrat de Mandat, n° 54 ; 11 Duranton, des Contrats, 
n° 1120, 1173; Pothier, Obligatiors, n° 260, 261; Domat, liv. 1, titre 
15 ; 12 Duranton, des Contrats, n° 47; Persil, Société Commerciale, p. 
39; 3 Atkins R., p. 695, Cann vs. Reid ; 1 Espinasse, Rep., Nisi prius, 
p. 113; Holt, on Bankruptcy, p. 214; Archbold, on Bankruptcy, p. 
445, last edition. 
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Les Intimés soutenaient, au contraire, que la charge et 1 les, 
pouvoirs des syndics sont indivisibles, et qu’un seul ne peut 
exercer l’autorité déléguée à deux (1). 


La Cour d’Appel donna gain de cause à l’Appelant par son 
Jugement, dont voici les considérants : 


_ © Considering that the Respondents, who were Plaintiffs in the 
Court below, in their capacity of assignees of the bankrupt 
estate of the firm of Phillips, Easton & Co., declared in their. 
capacity of assignees of the bankrupt estate of the firm of 
Phillips, Easton &-Co., in an action against the Appellant (the 
Defendant in the Court below), to account for goods and 
merchandises consigned by them, as such assignees, to the firm 
of Molson & Speirs, of which the Appellant was one, for sale, 
upon an express undertaking of the Appellant to account for the 
proceeds, and also as upon a consignment of goods made by the 
Respondents, as such assignees, to the said Appellant individually ; 
and considering that, by the admission of facts between the par- 
ties, it appears that the said consignment was not made as 
alleged in the declaration, but was made by John Speirs solely, 
one of the Respondents, in his said capacity. of assignee of the 
said estate ; and considering that it is further admitted that the 
said Appellant rendered an account of the sales of part of the said 
goods, and paid over the proceeds thereof to the said Respondents, 
and also rendered an account of the sales of the remainder of the 
said goods and gave a promissory note for the proceeds thereof to 
the said John Speirs, as assignee as aforesaid ; lastly, considering 
that no proof whatever has been attempted, to establish fraud or 
bad faith, either on the part of the Appellant or of the said John 
Speirs in their transaction ; further considering, that by the 
Judgment of the Court below, the Appellant is condemned abso- 
lutely to pay to the said Respondents the sum of £77 - 8-5, the 
proceeds of the sales of the whole of the said goods, although it. 
is admitted by the Respondents that the Appellant had accounted. 
fur and actually paid to the Respondents the proceeds of a portion 


em oe 


(1) 7 Vict., ch. 10; 1 Moodie & Robertson Rep., p, 145. 
R3 
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of the same, in which there is error : It is by this Court ordered 
that the Judgment of the Court below, appealed from, be reversed, 
and that the action of the Respondents be dismissed, with costs.” 


BAabDGELEY ET ABBOT, pour les Appelants, 
Ross xt Monx, pour les Intimés. 


\ 





COUR SUPERIEURE.—MONTREAL. 
Présents : Day, et Moxpezer, Juges. 


N° 1202 [ Venwnor,...... D Demandeur, 


de 4 Bannarp & AL. .......... Défendeurs, 
et 
1851. | Parron, Opposant en sous ordre du Demandeur, 





Une Opposition en sous ordre An Opposition en sous ordre 
ne peut être reçue, à moins qu’il | cannot be received, unless à éttre 
n’y soit allégué un titre exécutoire, | erécutorre, or the insolvency of 
ou l’état de déconfture de la par- | the party againet whom such Op- 
tie, en sous ordre de laquelle l'Op- | position is made, be vet up and 
position est ainsi faite. alleged in the said Opposition. 





Jugement le 27 octobre 1851. 





Patton, en cette cause, par son Opposition en sous ordre, allé- 
guait que, par un acte sous seing privé en date du 28 janvier 
1850, un nommé James Barnard, agissant pour et au nom deg 
Demandeurs, en vertu d’une procuration devant Notaires, firent 
des conventions par lesquelles, après avoir énoncé que le dit 
James Barnard avait acheté pour le dit Patton un Rond de la 
Corporation de la Cité de Montréal pour £200, portant intérét, 
il fut stipulé que ce Bond serait remis au dit Patton aussitôt 
qu'un Jugement aurait été obtenu contre les biens de Dile 
Charlotte Telfer, Défenderesse en cette cause conjointement 
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avec le dit John Barnard, sur une hypethèque dont partie, savoir, 
£275, avait été transportée à Patton, mais dont l’acte n’avait 
pas reçu sa perfection, Patton s obligeant d’en donner quittance 
moyennant la livraison du Bond en question. Patton alléguait 
de plus que le Jugement rendu en cette cause contre le Défen- 
deur était le Jugement dont il était fait mention au dit acte sous 
seing privé, et que les deniers devant la Cour provenaient de la 
vente des immeubles de la dite Charlotte Telfer, ainsi qu’il en 
appert par la procédure, et que cependant les Demandeurs n’ont 
pas livré le Bond en question; suivaient les différents chefs 
d’assumpsit, et Patton conclyait enfin à être colloqué_en sous 
ordre des Demandeurs, sur et à même les deniers qui pourraient 
leur être accordés. 


Les Demandeurs rencontrèrent cette Opposition par ung 
Défense en droit motivée comme suit : 


‘ And the said Plaintiffs, in their said capacities, do notify 
the said William Patton that the grounds of their said Défense 
en droit are, that the said William Patton, by his said Oppo- 
sition and moyens, does not show that he has any privilege, 
lien, hypothec or claim upon, or special right to be paid by 
preference, and en sous ordre to the Plaintiffs, out of the 
ff monies for which the Plaintiffs may be collocated ; and 
further, that it does not appear by the said Opposition and 
moyens that the claim or demand which the said William 
* Patton sets forth in his said Opposition and moyens, hath been 
established by Judgment or acte authentique, or is in any 
way to be regarded as a demande liquide or exécutoire ; nor 
‘ does the said William Patton shew that the Plaintiffs have 
acted fraudulently or are insolvent, en état de déconfiture, so 
s¢ as to entitle the said William Patton to attach and seize or to 
ask for an acte conservatoire to detain the said monies, to 
abide a Judgment in his behalf in any suit, action or pro- 
ceedings at law, instituted by him to recover his said claim.” 


Cette Défense était accompagnée d’une Exception en droit, 
dans les termes suivants : 
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& And the said Plaintiffs, without waiver of the foregoing” 
Défense au fonds en drott, but reserving to themselves ail 
‘ benefit to be derived therefrom, by this their answer or 
 Peremptory Exception to the said Opposition and moyens’ 
 gaÿ, that the demande and claim of the said William Patton 
cannot be enforced by Opposition en sous ordre to the monies | 
& which may be awarded to the Plaintiffs, in the Judgment of 
distribution to be rendered: in this cause, inasmuch as the said 
‘© Plaintiffs are not insolvent, and that the said Patton hath not 
‘ a Judgment or executory right therefore, nor any privilege,‘ 
‘“ lien, hypothec or other right to be paid the same by prefe- 
“ rence or en sous ordre to the said Plaintiffs, out’ of the said 
st monies. ” 


_ Les réponses furent générales, et la cause ayant été mise au 
Rôle pour audition en droit et les parties entendues, la Cour 
maintint la Défense en droit, et débouta l'Opposition. 


‘ The Court having heard the parties by their Counsel upon 
the Défense en droit pleaded by the said Plaintiffs to the Oppo-. 
sition en sous ordre and moyens of Opposition of the said 
William Patton ; having examined the proceeding and delibe- 
rated ; considering that it doth not appear, by the allegations in 
the said Opposition and moyens of Opposition, that the said 
Plaintiffs are insolvent, en déconfiture, or that by reason of 
any thing therein alleged, by law the Opposant ought to 
obtain the conclusions thereof—doth maintain the said Défense. 
du fonds en droit and dismiss the said Opposition, with costs. ” 


Day J. J., pour le Demandeur. 
Rose et Mong, pour l’Opposant en sous ordre. 
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ADMISSION, 
See Pirapinas, s. 1, 8. 


AMENDMENT. 


Held, that the Writ of Summons 


as well as the Declaration may be 
amended. 


Jugé, que le Bref (Writ) de Som- 
mation peut être amendé aussi bien 
que la Déclaration. 


The Bank of B. N. America vs. Taylor & al., 399 


AMEUBLISSEMENT, 
See Down. 


APPEAL. 


1. Held, that an Appeal Bond is 
insufficient, if the surety has not 
sworn that the immoveable which 
he has mortgaged belongs to him. 


Stuart and Scott & al., 


2. Held, that the right of Appeal 
to Her Majesty, in Her Privy Coun- 
cil, upon an Opposition made by a 
Defendant to the execution of a 
Judgment, is settled by the nature 
and quality of the demand, and not 
by the matters set forth in the Op- 
position. 


Gugy and Gugy, 


3. Held, that a Respondent, who 
has proceeded in Appeal, is sup- 
posed to have renounced ll formal 
objections ; 

Held, that the return to a Writ 
of Appeal may be signed by one 
Judge. 


Heney and Holland, 


1. Jugé, qu’un Cautionnement 
d’Appel est insuffisant, si la Cau- 


tion n’a pas juré que l’immeuble 


qu’elle a affecté lui appartient. 
218 


2. Jugé, que le droit d'Appel à 
Sa Majesté, en son Conseil Privé, 
sur une Opposition faite par le Dé- 
fendeur à l’exécution d’un Juge- 
ment, est réglé par la nature et par 
la qualité de la demande, et non 
par les matières invoquées en l’Op- 
position du dit Défendeur. 

273 


3. Jugé, que l’Intimé qui procède 
en un Appel, est censé renoncer aux 
moyens de nullité ; 


Jugé, que la signature d’an seul 
Juge certifiant le rapport du dossier 
est suflisante, 

401 


# 


508 


4 Held, that there is no Appeal 
from a Judgment on an Exception 
tending to obtain the suspension of 
preceedings until a decision is ren- 
dered in another cause, between 
the same parties, on similar matters. 


Donegani and Quesnel, 


4. Jugé, qu'il n’y a pas Appel 
d’un Jugement rendu sur une Ex- 
ception tendant à obtenir suspension 
de procédures jusqu’à ce que Juge- 
ment soit rendu dans ane autre in- 
stance, entre les mêmes parties, sur 
semblables matières. a 

1 


ARREARS OF INTEREST, 
See Monraacrz, s. 7, 9. 


ASSIGNEES, 
THEIR POWER AND LIABILITIES, SEVERAL. 


Held, that one of two Assignees 
may legally receive payment and 
ive a discharge to a debtor of the 
ankrupt estate without the concur- 
rence of the other Assignee. 


Molson and Renaud & al., 


voir valablement et donner 


Jugé, qu’un co-Syndic peut rece- 
uit- 
tance à un débiteur de la faillite, 
sans le concours des autres co-Syn- 


dics. 
495 


ASSIGNMENT, 
See TRANSFER. 


AVAL. 


Held, that an aval may be made 


by a signature sous croiz, if the | moyen d’une sign 


Jugé, qu’un aval peut être fait au 
ature sous croix, 


subject matter of the contract be of | si le contrat dont il est question est 


a commercial nature. 
Paterson & al. and Pain, 


d’une nature commerciale. 
219 


BAIL BOND, 
See APPEAL, s. 1. 


BANALITE, 


Held, that the right of banalité, in 
this country, carries with it the right 
of preventing the erection of any 
grist mill within the limits of the 
seigniory wherein such right exists, 
and also that of causing the demo- 
lition of such mill, notwithstanding 
it be intended for grinding produce, 
not intended for home consump- 
tion, and net subject to the right of 
banalité, 

Query.—As to the property of 
water-courses ? 


Larue & al. vs. Dubord, 


Jugé, que le droit de banalité, en 
ce pays, comporte le droit d’em- 
pêcher Pérection d’aucun moulin 
à farine, dans l’étendue de la sei- 
gneurie du seigneur bennier, et d’en 
demander la démelition quand bien 
même il serait destiné à moudre des 

ins étrangers, non sujets au droit 
e banalité, 


Question.—En qui réside en ce 
pays la propriété des eaux cou- 
rantes ? 


31 


BANK, BOOKS OF, 
See Evipencr, s. 2. 


509 
BANKRUPT. 


_ Weld, that the Crown is not harred 
by the certificate grant:d toa Bank- 
rupt from receiving sums of money 
due to the public revenue. 


Tie Attorney-General pro Regina vs. White & al., 








Jugé, que la Couronne n’est pas 
privée de son recours pour sommes 
dues à la caisse publique, a raison 
du certificat de libération accordé à 
un failli. 

359 


BILL OF EXCHANGE. 


Held that, 19 By the usage in 
Canada and in the absence of legis- 
lative enactment, all bills of ex- 
change are allowed three days of 
grace after becoming due. 

2° To bind the endorsers, demand 
ef payment ought to be made on the 
third day of grace, with protest and 
notification. 

3° These formalities are to be 
observed even when the bill is 
made payable at the residence of 
the holder himself. 


Knapp & al. and The Bank of Jfontreal, 


Jugé que, 1° Par l'usage en 
Canada et en l’absence de lois posi- 
tives, toute lettre de change poite 
un délui de trois jours après son 
échéance. 

2° Pour lier les endosseurs, de- 
mande de paiement doit en être faite 
le troisième jour de grace, avec, 
protèt et notification. 

3° Ces formalites doivent être 
observées même lorsque la lettre de 
change est payable chez le porteur 
de la lettre. ‘ 
252 


BILL OF LADING. 


Held, that an affreighter cannot 
proceed by way of revendication, 
ss in the case of an unlawful de- 
tainer, against the master of a ship, 
when such affreighter and master 
cannot agree as to the quantity of 
the goods shipped, and as to the 
bill of Jading to be signed. 

As to the responsability of ships 
in relation to goods sent on board of 
tenders or lighters from port of ship- 
ment and departure to another port 
to enable such vessels to pass shal- 
ows. , 


Gordon § al. vs. Pollock, 


Jugé, qu’un fréteur ne peut pro- 
céder par vie de revendication, . 
comme dans le cas d’une détention 
injuste, contre un maître de vais- 
seau, quand il y a difficulté entre 
eux quant à la quantité des effets’ 
mis à bord, et aux connaissements 
à signer. 

Quant 4 la responsabilité des vais- 
seaux par rapport à des effets char- 
gés sur des berges ou allèges au port 
d’embarquement et de depart a u:1 
autre port pour les mettre à poitéa 
de passer sur des bus-funds. 


313 


BUILDER. 


Held, that a builder who has 
erected seven houses, the founda- 
tions of three of which have given 
way, so that they have to be taken 
down, is responsible for the vices du 
sol, although the excavation has 
been done according to plans and 
specifications under the directions 
of an architect in charge. 


Brown vs. Laurie, 


Jugé, qu’un constructeur qui a 
bâti sept maisons, dont trois se sont 
écroulées ou ont dû être démolies, 
est responsable des vices du sol, 
nonobstant que les excavations aient 
été faites suivant les plans et devia 
et sous la direction d’un architecta 
employé par le propriétaire. 


313, 


TJ 


510 
BURIAL. 


Ffeld, that a clergyman of the 
Church of England, in a parish in 
which there is a burial greund set 
apart and consecrated by the autho- 
rities of his own Church, cannot be 
compelled to bury the dead in a 
place that has not been sanctioned 
or approved of as a burial. ground by 
the authorities of that Church. 


Ez parte Wurtele, 


Jugé, qu’un ministre de l'Eglise 
Anglicane, dans une paroisse dans 
laquelle se trouve un Cimetière ap- 
proprié et consacré par les autorites 
de sa propre Eglise, ne peut être 
contraint d’inhumer les morts dans 
un endroit qui n’a pas été sanctionné 
ow approuvé comme un cimetière 
paz les autorités de cette Eglise. 


414 


CAPIAS. 


1. The Plaintiff may be raled and 
compelled to return his action into 
Court before the return day, if snch 
action be commenced by a Capias 
ed respondendum. 


Kelly vs. Horan, 


2. An Affidavit to obtain a Capias, 
stating ‘6 that tha Defendant is in- 
& debted tothe Plaint:ff, in a cer- 
« tain sum, for board and lodging 
« during the space of six months, 
é6 and for articles of clothing fur- 
#% nished him’? is bad. 


Cuthbert ve Barrett, 


3. The omission, in an Affidavit 
to obtain a Capias upon the ground 
that the Defendant is about to leave 
the Province, of the words 6 with 
‘intent to defraud his creditors 
* generally, or th: Plaintiff in par- 
* ticular,’’ is fatal. 


Lamarche vs. Lebrocy, 


4. Held, that the allegation in an | 
Affidavit, that the Defendant him- 
self stated that he was leaving for 
California, is sufhcient to justify 
the issning ef a Writ of Capias ad 
respondendum under the Statate 
Hth Vie., ch. 42. 


Benjamin & al. vs. Wilson, 








5. Held, that the allegations that 
a Defendant has taken away goods 
‘placed with the Plaintiff as security 
fer the payment of a note, and that 
he has refused to deliver a horse, 





1. Le Demandeur pent étre mis 
sous régle et contraint de rapporter 
son action en Cour avant le jour du 
retour, sitelle action est commencée 


par un Cupias ad respondeudum. 
143 


2. Un Affidavit pour obtenir un 
Capias, dans lequel il est juré 6° que 
‘© le Defendeur est endetté envers 
6 le Demandeur, en une certaine 
«6 goinme, pour pension et logement 
‘€ pendant six mois, et pour hardes 
& et effets à lui fournis,’? est in- 
suffisant. 

212 


3. L’omission, dans un Affidavit 
pour obtenir un Capias eur l’allégué 
que le Defendsur est sur le point 
de laisser la Province, des mots 
‘6 avec intention de frauder ses 
6 créanciers généralement, on le 
6 Demandeur en particulier,” est 
fatale. 


215 


4. Jugé, que Vallégué dans un 
Affidavit, que le Défendeur lui- 
meme a dit qu’il partait poor le 
Californie, est suffisant pour justi- 
fier l’émanation d’un Capias ad res- 


pondendum en vertu du Statut de la 


1% Vic., ch. 42. 
35f 


5. Jugé, que les allégués, qu’un 
Défendeur a enlevé certains effets 
déposés entre fes mains du Deman- 
deur pour sûreté du paiement d’ur 
billet, qu'il a refusé de remettre ov 


$11 


that he is a stranger and hee failed 
fo keep appointments, and that he 
has withdrawn himself from his cre- 
ditors, are not sufficient to justify 
the issuing of a Writ of Capias ad 
respondendum under the Statute 
12th Vic., ch. 42. 


Leeming vs. Cochrane, 


6. Held, that the allegation, that 
the Plaiotiff hus been credibly 1n- 
formed that the Defendant has se- 
cretly removed his goods, in the 
night-time, with intent to depart 
the Province, is not sufficient to 
support a Writ of Capias ad respon- 
dendum, the name of the party, fro:n 
whom the information was obtained, 
not being disclosed. 


Cornell vs. Merrill, 


7. If, in an action commenced by 
a Capias ad respondendum, the cause 
of action stated in the Affidavit upon 
which the Capias issues, is different 
from the cause of action set forth in 
the declaration, such Writ of Capius 
ad respondendum will be quasied. 


Mailhot vs Bernier, 


cheval, qu’il est étranger, a omis 
de tenir ses engagements et se cache 
de ses créanciers—sont insuffisants 
pour justifier l’émanation d’un Writ 
de Capias ad respondendum eu vertu 
de la 12e Vic., ch. 42. 


352 


6. Jugé que l’allégué, que le De- 
mandeur a été informé d’une ma- 
niére croyable que le Déféndeur a 
secrètement emporté ses elf:ts, pene 
dant la nuit, dans l’intention de lais- 
sir la Province, n’est pas suffisant 
pour soutenir l’émanation d’un Writ 
de Capias ad respondendum, si le 
nom de la personne qui a informé le 
déposant de tel fait n’est point dé- 


claré. 
357 


7. Si, dans une action commencée 
par in Writ de Capias ad responden- 
dum, la canse d’action énoncée en 
PA fidavitsur lequel tel Writ émane, 
est différente de.la cause d’action 
énoncée en la déclaration, tel Writ 
de Capias ad respondendum sera mis 
au néant. 

389 


CERTIORARI. 


The Writ of Certiorari, issuin 
und: the provisions of the 12: 
Vic., cap. 41, mast be addressed 


to the Justice of the Peace making | 


the conviction, and not to the 
Bailiff eff-cting the service of such 
Writ, and such Writ of Certiorari, 
addressed to a Railiff, is a nu.lity 
and will be superseced. 


The Queen vs. Barbeau and Barbeau, 


| Le Writ de Certiorari qui émane 
! sous les ¢ispositions de la 12e Vic. 
ch. 41, doit étre adressé au Juge 
de F'aix qui & prononcé la convice 
tion, et non a l’Haissier qui fait 
| signification du dit Writ. Un tel 
| Writ, adressé à un Haissier, est nul 
el sera mis au néuut. 


320 


CIRCUIT COURT, JURISDICTION OF. 


The Circuit Court, sitting in any 
given Circuit, has jurisdiction in 
actions, the cause of which has 
arisen within the limits cf such 
given Circuit, although the Drfen- 
dants reside sn a Listrict other than 
that in which such given Circuit is 
situate, and have been served with 
process in such other District. 


Hardy & al. xs. Trothier & al., 


La Cour de Circuit, siégeant dans 
un Circuit quelconque, a jurisdic- 
tion dans Ics actions qui ont pris 

| leur origine dans les limites de tcl 
| Circuit, quoique les Défendeurs ré- 
| sident dans un District antre que 
celui dans lequel tel Circuit se 
trouve, et quuique l’action ait été 
| Sighilve dans tel auto Distiict. 


288 
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COMPENSATION. 


1. In an action brought by the 
Montreal Provident and Savings 
Bank, on a Notarial Obligation for 
monies lent, the Defendant cannot 
set up in compensation a sum of 
money transferred to him by a de- 
positor in the Bank. 


Morris § al. vs. McGinn, 


2. Held, that the endorser of an 
accommodation promissory note, has 
aright to set up, in compensation 
against the holder of such note, all 
suma of money which the holder 
has paid or become indebted to the 
maker since the time of the pro- 
testing of the note ; and that the 
salary of a Bank Officer, paid by 
quarterly instalments, may be set 
up in this wey against the Bank 
by an accommodation endorser. 


The Quebec Bank vs. Molson, 


3. The Defendant having become 
the surety of Perkins, Smith & Co., 
under a Notarial Obligation for ad- 
vances to the extent of £3000, to 
be made by the Plaintiff for the 
purpose of getling out timber :— 


Held, that the proceeds of timber 
exceeding £3000 in value, received 
by the Plaintiff, may be pleaded by 
the Defendant in payment of the o1i- 
«inal advances made by the Plain- 
tiff to Perkins, Smith & Co. ; and 
that the Defendant is éntitled to 
hav all the monies paid by Perkins, 
Smith & Co., imputed upon the 
original advances made under the 
Notarial Obligation, to which he 
was aparty as surety, unless it has 
been otherwise specially agreed 
upon at the time of payment. 


Symes vs. Perkins, 


4. Held, that compensation must 
be specially invoked, that the con- 
elusions of a plea to that effect must 
be special, and ask that the com- 


1. Dans une action portée jar {a 
Montreal Provident und Sovings 
Bank, sur une Obligation notariée, 
le Défendeur ne peut opposer en 
compensation, une somme de de- 
niers déposée à celte Banque par 
un créancier qui a transporté cette 


‘ somme au Défendeur. 


110 


2. Jugé, que l’endosseur d’un billet 
promissoire, donné pour accommo- 
dement, a le droit d’opposer, en 
compensatior à la demande du por- 
teur de tel billet, toutes sommes de 
deniers que le porteur a payées ou 
a dues au faiseur du billet, depuis 
qu’il a été ‘protesté ; et que le sa- 
laire de l’oflicrier d’une Banque, 
payé tous les trois mois, peut être 
opposé en compensation de cette 
manière à la Banque par l’endosseur 
de tel billet. 116 

l 


3. Le Défendeur étant intervenu 
comme Ja caution de MM. Perkins, 
Smith & Cie., dans une Obligation 
passée devant Notaires, jour des 
avances que le Demandeur s’en- 
gageait de faire au montant de 
£3000, pour l’exploitation de bois 
de commerce :— 

Juge, que le produit de tel bois, 
excédant £3000, perçu jar le De- 
mandeur, peut être plaidé par le 
Défendeur en paiement des avances 
faites en premier lieu à Perkins, 
Smith & Cie. ; et que le Défendeur 
a droit de faire l’imputation de tous 
les paiements faits par Perkirs, 
Smith & Cie., pour éteindre la dette 
originaire, contractée au moyen de 
telle Obligation à laquelle 11 étsit 
partie comme caution, à moins qu’il 
n’en ait été autrement convent a 
l’époque des paiements. 


136 


4. Jugé, que la compensation doit 
être invoquée d’une manière ex- 
presse, et que les conclusions d’un 
plaidoyer à cet effet doivent de- 


pensasion be declared to have taken | mander que la compensation soit dé- 


place. 
Gugy va. Duchesnay, 


‘ 


clarée, par la Cour, avoir eu lieu, 
478 
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CONSIGNEE. 


Held, that before the passing of | Jugé, qu’avant la passation de la 
the 10th and Lith Vic., c. 10, the | 10e et Ile Vic., c. 10, le consi- 
coosignee of goods could not pledge | gnataire, auquel on avait fait envoi 
them for his own debt; and that | de marchandises, ne pouvait tes 
the consignor might revendicate | mettre en gage pour sa propre dette, 
them 1n the hands of a third party. | et le propriétaire pouvait les reven- 


dique: entre les mains d’un tiers. 
Rostron & al. vs. Walker, 31 


CONTRAINTE PAR CORPS, 
See Forte Excuens, 8. 2. 


COSTS. 


Held, that if an action be settled Jugé, que si une action est réglée 
as to the principal only, upon con- | pour le principal, a la condition 
dition that the Defendant shall | que le Défendeur paiera les frais, 
pay the costs, such action may be | telle action jeut être rapportée en 
returned into Court and proceeded | Cour et coutinnée pour les frais 
with for the costs only, if such costs | seulement, si tels frais ne sont pas 
are not paid. payés. 

Darche & al. vs. Dubuc, 233 


COURT HOUSES, 
See SHERIFF, s. 1. 


CURATORSHIP, EVIDENCE OF, 
See Evipexce, s. 5. 


DAMAGES. 


Held, that the Mayor and Cor- |  Jugé, que la Corporation de Mont- 
oration of Montreal are not liable | réal n’est pas responsable dans une. 
in an action brouzht by a person who | action portée par un individu qui a 
has been beaten during a riot, to | été battu dans une rixe, pour le re- 
recover damages for bodily injuries | couvrement de dommages pour in- 
received, and for loss of wearing | jures personnelles, et pour pertes 
upparel on his person at the time. | des véteinents qu’il portait dans le 
temps. 


Drolet vs. The Mayor, Aldermen, and Citizens of Montreal, 408 


DELIVERY. 


Held, that the actual possession |  Jugé, que la possession actuelle 
by the purchaser of a certain quan- | par l’acheteur d’une certuine quan- 
tity of timber amounts to a delivery | tité de bois constitue une tradition 
in law, though the timber has uot | en loi, quoique le buis n’ait pas été 
been culled and counted. inesuré ni compté. | 

Levey vs. Turnbull & al., 21 


DESAVEU. 


Held, that the party who excepts{ Jugé, que celai qui fait une ex- 
in the form of a désaveu, must ex-| ception en forme de désaveu, doit 
ress that the désaveu is made by | exprimer que le désaven est fait par 
imself personally, with the aid of | lui-même, aidé de son Procureur, ou 
his Attorney, or by his fundé de pro- | par son fondé de procuration. . 
curation 
Hart vs. Hart, 307 
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DONATION, 
See Lops xt Ventrs, 8. 2, 8. 


DOWER. 


Held, that the stipulation of ameu- 
dlissement in 8 contract of marriage 
excludes 
dower. 


Toussaint & al vs Leblanc, 


Jagé, que la clause d’ameublis- 


sement dans un contrat de mariage 
the legal or customary | cxeint le douaire coutumier. 


25 


DROITS HONORIFIQUES. 


Held, that Droits Honorifiques, 
such as the use of a Pew in chur- 
ches, were only granted to seigniors 
in their quality of Haut-Justiciers, 
as one of the attributes of the power 
they held and of the jurisdiction 
they exercised ; and that, by the 
effect of the conquest, the jurisdic- 
tion which they exercised having 
ceased and their judicial power 
baving become extinct, they have 
ceased to be entitled to these rights, 
and more particularly to Pews in 
churches. : 


Larue & al. vs. La Fabrique de St.- Pascal, 


Jugé que les droits honorifiques, 
tel que l’usage d’un Banc d’Honnear 
dans Jes églises, n’étuien! uccordés 
aux seigneurs qu’en leur quahté de 
Haut-Justiciers, comme attrivut de 
la puissance publique ou de la juris- 
diction qu’ils exerçaient, et que de- 
puis la conquête, n’étant investis 
d’aucune puissance publique et n'ex- 
erçant aucune jurisdiction, ils n’ont 
plus droit 4 ces honneurs, et notam- 
ment à un Banc de distinction dans 
les églises. 


173 


EMPHITÉOSE, - 
See Lops ET VENTES, s. 5. 
ENDORSER, 
See CoMPENSATION, s. 2. 
ENQUETES, 
SUSPENDED DURING THE WEEKLY SITT NGS. 


Held, that the Court will not 


compel a party to procerd to the En- 


quêtes during the sittings of the 
weekly Sessions. 


Quesnel vs. Donegani, 








Jugé, que la Cour ne contraindra 


pas une partie duns une cause de 


procéder a l’Enquête pendant les 


séances hebdomadaires. 


475 


EVIDENCE. 


1. It is not necessary to prove hy 


parol evidence the identity of real 
estate, if such identity is established 
by th» similarity of the descriptions 
in the deeds. 

Moteau vs. Riches, 


2. The books of a Bank ere not 
evidence in its fuvor to prove pay- 
ments made by such Bunk. 


Brooke vs. The City Bank, 





1. Pour prouver l’identité d’un 
immeuble, il n’est pas besoin de 


preuve testimoniale, si d’ailleurs les 
descriptions contenues aux actes se 
ressemblent suflisaumment. 


106 


2. Une Banque ne peut produire 


ses livies cn preuve des paiements 
allégues avoir été faits par telle 
Banque. 


112 
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3. A similar interest in the wit- 
fess is an objection to the credibility 
and not to the competency of the 
witness. 

Members of a Fabrique or Corpo- 
ration of a Parish are competent 
twitnesses in suits in which the Fu- 
brique are a party or are interested. 


3. Un intérêt analogue dans le 
témoin est un reproche contre la 
crédibilité et non contre la compé- 
tence d’un témoin. 

Les membres d’une Fabrique ot 
Corporation de Paroisse sont témoins 
compétents dans les poursuites où la 
Fabrique est partie ou intéressée. 


The Quebec Fire Insurance Company and Molson & al., 236 


4. In a non-commercial case, the 
father of the party’s daughter-in- 
law is a competent witness. 


Macpherson vs. The Bank of British North America, 


4. Dans une cause qui n’est pas 


| de nature commerciale, le père de la 


bru de l’une des parties est témoin 
compétent. 


306 


5. In an action brought by a cu- ! 5. Dans une action portée par un 


rator to the vacant estate and suc- 
cession of a party deceased, the 
filing of the acte of curatorship will 
be sufficient evidence of the death 
of the party, more particularly if the 
Defendant has not expressly denied 
the quality assumed by the Plain- 
tiff, or the fact of the death of the 
party deceased. 


Pemberton § al. vs. Demers, 


curateur à la succession vacante 
d’un individu décédé, l’enfilure de 
l’acte de curatelle sera preuve suffi- 
sante Ju décès de Ia partie, particu- 
lièrement si le Défendeur n’a pas 
expre:sément nié les qualités prises 
par le Demandeur, ou le fait de la 
mort de la paitie décédée. 
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EVIDENCE OF PROTEST, 
See PROTEST, s. 1. 


EXECUTION. 


1 Held, that the adjudization of 
a moveable, such as a flouting dock, 
da null and voidable, if the party 
upon whom it was seized was not 
pteviously requested to pay, if a 
copy of the saisie was not left with 
the party seized upon, if the Bailiff 
who gave the notice was not autho- 
rised by the Sheriff so to do, 1f such 
notice did not indicate the place of 
sale, and if the purchaser was the 
agent of the party seized upon, and 
as such, subject to the imputation 
of fraud. 


Longmuir and Ross § al., 


2. Shares in the Stock of an unin- 
corporated company cannot be taken 
in execution in the manner provided 
by the Provincial Statute, 12th 

ict., cap. 23. 


Bruneau vs. Fosbrooke & Fosbrooke, 





1. Jugé, qne l’adjudication d’un 
meuble, tel qu’un chantier flottant 
(floating dock), est nulle et annul- 
lable, s’11 n’y a pas eu commande- 
ment au saisi, de payer, si copie de 
la suisie ne lui a pas été laissée, uf 
Phuissier qui a fait l’annonce ne 
tient son autorité du Shérif, si cette 
annonce n’indique pas le lieu où la 
vente aura lieu, si l’adjudicataire 
était l’agent du saisi, et comme tel, 
s’il était suspect de dol. 


71 


Z. Les parts dans les fonds d’une 


compagnie non incorporée ne peu- 
vent être saisies-exécutées en la ma- 
niére pourvue par le Statut de la 126 
Vict., ch. 23. 


93 
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3. The lands of a Defendant being | 3. Les biens immeubles d’un Dé- 
tader seizure, has the Shenff a | fendeur étant sous-saisie, le Shérif 
right to seize the same lands a se- | a-t-il droit de saisir les mêmes im- 
cond time under a second Writ of | meubles une seconde fais, eg vertu 
ex: cution ? d’un second bref d’execation ? 


McFarlane vs. Draper, 94 


4. Hel.l, that a seizure of move-| 4 Jagé, que la saisie mobilière 
abies under a Writ of Fieri Facias, | faite en verta d’un Writ de Fieri 
the goods seized being in the posses- | Facias d’effets entre les mains des 
sion of the Plaintiffs, is bad, and | Demandeurs est nulle, et que la pro- 
that the proceeding should be by | cédure aurait dû être par voice de 
Saisie-Arrét. Saisie-Arrêt. 

Morris & al. vs. Antrobus § Antrobus, 114 





5. 19 Un rapport du Shérif ne. 
be contested but by an Inscription | peut êtra contredit que par Inscrip- 
de Fauz. tion de Faux. 

2° An Opposition to annul the | 2° Une opposition afin d’annuler 
seizure of real estate cannot be re- | une saisie d’immeubles, ne peut être 
ceived within the fifteen days pre- | reçue dans les quinze jours qui pré- 
ceding the day fixed for the sale, | cédent celui fixé pour la vente, 


even with the order of a Judge. même avec l’ordre d’un Juge. 
Lespérance and Allard & al., 154 


5. 19 A Sheriff’s return cannot 








6. Held. that on a Vendilioni Ex-| 6. Jugé, que sur un Venditioni 
ponas against moveables, it is not | Exnonas contre les meubles, il 2’est 
necessary to have a Procés-Verbal | pas nécessaire de faire un Procés- 
de Récolement, no Opposition can be | Verbal de Récolement, et on ne peut 
made giounded upon the nullity of | impugner de nullité ce procédé qui 
such a proceeding, which is useless | est inutile et n’est pas reconnu par 
and not acknowledged by Law. la loi. 


Lespérance vs. Langevin & Langevin, | 279 


EXPARTE, 
Motion To PROCEED, WHEN NOT NECESSARY. 

Held, that when a Defendanthas| Jugé, que lorsqu'un Défendeut 
not appeared to an action, and the | a fait défaut de comparaître, et que 
defaut has been duly recorded, a | tel défaut à été duement enregistré, 
motion to proceed Exparle is not | une motion pour procéder Ezparte 











necessary. n’e:t pus nécessaire. 
Kershaw vs. Delisle & al., 494 
FABRIQUE, 
See Insvaance, Droits Honomriques, Mancuittizr, Writs or 
| PREROGATIVE. 


FAITS ET ARTICLES. 


Held, that a person against whom | Jugé, qu’une part e à laqnelle on 
a Rule has been taken to answer on | a posé certains interrogatoires our 
Interrogutoircs sur Faits et Articles, | Faits ct Articles, n’est pas en droit 
is net entitled to Jemaud that a sum | de demander qu’une somme d’ar- 
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of money be paid te him for his 
expenses, before he is sworn and 
answers. 

Mireau va. Ratelle & al., 


| 


gent lai soit payés pour ses frais, 
avant que d’être assermentée et de 
répondre. | 
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FEES. 


1. Held, that all fees to be taxed 
in cases instituted previously to the 
romulgation of the new Tariff, shall 
be governed by the provisions of the 
old Tariff. 


2. Held, that the Attorney ad lites, 
to be entitled to receive his fees and 
disbursements from his own client, 
need not produce a taxed Bill of 
costs. 


Cherrier and Titus, 


3. Held, that the 100th section 
of the 12th Vic., cap. 38, which 
empowers the Judges of the Supe- 
rior Court to make a Tariff for the 
Advocates and Officers of Justice, 
speaks only of uniformity in the 
practice and proceedings, and not 
in the fees of Office ; 

That the uniformity spoken of 
in the preamble to the section in 
question, directs a general, and not 
such an absolute uniformity to be 
maintained, that the slightest va- 
riance would produce a nullity in 
the whole ; 

That the Tariffs relating to the 
fees of the several Officers of Jus- 
tice could be promulgated in diffe- 
rent and distinct documents ; and 
that the order continuing the Tariffs 
of the Prothonotaries (complete and 
distinct by itself), valid or invalid, 
could not affect the Tauiffs of the 
Sheriffs, Bailiffs, and other Officers. 








° 


Chabot & al. vs. Sewell, 


4. He'd, that a practising Attor- 
ney cannot recover back from a She- 
riff a fee of Office received under 
and by virtue of a Tariff of fees pro- 
raulgated by six of the Judges of 
the Superior Court, in obedience to 
the 100th section of the 12d Vie., 


1. Jugé, que jes honoraires dans les 
poursuites ictentées avant la pro- 
mulgation du nouveau Tarif, doivent 
être taxés suivant qu’il est pourvu 
dans l’ancien Tarif. 10 


2. Jugé, que le Procurenr ad lites, 
pour recouvrer ses honoraires et dé- 
boursés de son client, n’a pas besoin 
de produire un mémoire de frais 
taxé. 
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3. Jugé, que Ja 100e section de la 
12e Vic., cap. 38, qui confère aux 
Juges de la Cour Supérieure le pou= 
voir de faire un Tarif pour les Avo- 
cats et autres officiers de la Cour, 
n’enjoint l’uniformité qne quant à 
la pratique et à la procédure, et non 
quant aux honoraires ; 

Que l’uniformité dont il est fait 
mention dans la section en question, 
enjoint seulement l’uuiformité géné- 
ralement, mais non pas une unifor- 
mité telle que la plus légère diffé- 
rence produirait une nullité dans le 
tout ; 

Que les Tarifs ayant rapport aux 
différents Officiers des Cours de Jus- 
tice, peuvent être promulgués par 
des documents distincts et séparés ; 
et que l’ordre continuant en force 
les Tarifs des Protonotaires (tel 
ordre étant complet et séparé), qu’il 
fut valable ou nul, ne pouvait affec- 
ter la validité des Tarifs pour les 
Shérifs, les Huissiers et les autres 


ciers. 
436 


4. Jugé, qu’un Procureur ne peut 
pes répéter d’un Shérif un honoraire 
d'Office reçu en verta d’un Tarif 
promulgué par six des Juges de la 
Cour Supérieure, en obéissance a 
la 100e section de Ia 12e Vic., ch. 
88 ; que, dans l’instance particu- 


v8 
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esp. 38 ; that the receipt of auch | lière, la réception de tel honoraire 
fee, in the present case, was fully | était justifiable ; que, dans le ren- 
justifiable and justified ; that in the | voi de l’action des Appelants, la 
dismissal of the action of the Appel- | Cour de première instance n’a pas 
lants by the Court below, there is | commis d’erreur : 


no error : 
The Judgment of the Sup:rior Le Jugement de la Cour Supé- 
Court affirmed, with costs. rieure confirmé, avec dépens. 
Chabot & al. and Sewell, 466 


5. Held, that in actions instituted 
before the coming into force of the 
new Tariff, but in which Judgment 
has been rendered subsequently, the 
costs are taxable under the old Tariff 


5. Jugé, que dans les actions in- 
tentées avant la mise en force du 
nouveau Tarif, mais dans lesquelles 
Jugement a été rendu subséquem- 
ment, les frais doivent être taxés 
selon l’ancien Tarif, 

. 476 








Tunstall vs. Robertson, 


6. Held, that the date of the filing 6. Jugé, que la date de l’enfilure 
of an Opposition in the Sheriff’s | d’une Opposition, régle le montant 
Office, governs the costs ; and that | des frais; et que dans les cas où 
where the filing was before the | l’enfilure a eu lieu avant la promul- 
coming into force of the new Tariff, | gation du nouveau Tarif, quoique 
though the retura was afterwards, | le retour fut subséquent, les frais 
the costs are taxable under the old | doivent être taxés d’après l’ancien 
Tariff. Tarif. 


Deléry vs. Quig, and De Beaujeu and Quig, 493 


FIRE DEBENTURES, 
See PRIVILEGE, 8. 2. 


FOLLE ENCHERE. 


1. Held, that the Folle Enchère 1. Jugé, que la Folle Enchère ne 
cannot be ordered on terms or con- | peut avoir lieu à des conditions 
ditions different from those of the | différentes de celles de la vente ori- 
original sale and adjudication. ginaire. 


Evans and Nichols & al., 151 


2. The Court will not order the 2. La Cour ne permettra pas la 
resale of an immoveable property , revente d’un immeuble à la Folle 
at the Folle Enchère of the Adjudi- | Enchère d’un Adjndicataire, durant 
cataire, pending the proceedings on | la litispendance d’une intervention, 
an intervention by a third party to | au moyen de laquelle un tiers de- 
have the adjudication declared null | mande que le décret soit annulé ; et 
and void ; nor will it allow a Con- , sous les mêmes circonstances, elle 
trainte par corps to issue against the | n’accordera point la Contrainte par 
Adjudicataire for the non-payment | corps pour défaut de paiement du 
of the purchase money, pending | prix d’acquisition. 
such proceedings. 


Meath & al. vs. Fitzgerald, Monaghan and Charlton, 241 
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GARNISHEE. 


1. Held, that no Judgment can 
be awarded against a Tiers-Saisi 
upon a declaration to the effect that 
he had given to the Defendant three 
negotiable promissory notes, which 
are not yet due, but the interest 
upon which has been demanded 
from him by a third party, and that 
the Defendant has an interest in 
contesting the Saisie-Arrét. 


La Banque du Peuple vs. Donegani, and Martin, 


2. Held, that a Garnishee may be 
admitted to make his declaration 
as such, after Judgment rendered 
against him by default, and even 
after Execution has issued to levy 
the amount of such Judgment. 


Andrews and Robertson, 








1, Jugé, que la déclaration que 
fait un Tiers-Saisi qu’il a donné au 
Défendeur trois billets promissoires 
négociables, qui ne sont pas encore 
das, mais paiement de l’intérèt des- 
quels lui a été demandé par un 
étranger, ne peut justifier une con- 
damnation contre ce Tiers-Suisi, et 
que le Défendeur a intérêt à con- 
tester la Saisie-Arrét. 


107 


2. Jugé, qu’an Tiers-Saisi peut 
être admis à faire sa déclaration 
comme tel, aprés Jugement rendu 
contre lui par défaut, et lors méme 


que l’Exécution est émanée pour 


satisfaire ce Jugement. 
140 


GENERAL ISSUE, 
See PLeaDines, s.1, 8. 


IMPROVEMENTS, 
See Mortcacr, s. 8. 


INSCRIPTION DE FAUX, 
See Ex£curion, s. 5. 


Held, that when a Defendant has 
filed a Petition en inscription de faux 


and has not moved to set aside an 


Inscription on the merits of the case, 


he has thereby virtually renounced 
all pretentions to proceed on his 
Petition en faux. 


Philipps vs. Hart & al., and Hart, 





Jugé, qu’un Défendeur qui a pro- 
duit une Requéte en inscription de 
faux et qui ne s’oppose pas à l’in- 
scription au mérite de la cause, re- 
nonce par-là virtuellement à toutes 
prétentions de procéder sur sa Re- 
quête en inscription de faux. 
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INSURANCE. 


As-urers against fire have a legal 
right, on paying the loss covered 


Assureurs contre le feu ont droit, 
en payant la perte couverte par leur 


by their Policy, to be subrogated in | Police, d’être subrogés aux droits et 
the rights and actions of the assured, | actions de l’assuré, contre ceux qui 
against the originators of the fire ' ont causé le feu et la perte, 


and loss. 

A marguillier en charge having 
power to receive from the assurers 
the sum insured on the property of 
the Fabrique, and to grant a dis- 
charge therefore, has also the power 
to subrogate the assurers in the mghts 





Un marguillier en charge, qui a 
pouvoir de recevoir des assureurs le 
montant de l’assurance effectuée sur 
la propriété de la Fabrique, et d’en 
donner quittance, peut aussi subro- 
ger les assureurs aux droits et aclions 


and actions of the Fabrique against | de la Fabrique contre ceux qui ont 


# 
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the onginators of the fire and lose ; 
e 


although he cannot legally mak 
an assignment, by way of sale, of 
any such rights and actions without 
special authority. 

Assurers subrogated, on payment 


of the loss, in the rights and actions : 


of the assured, for a part of the loss 
only, can maintain an action against 
the originators of the fire and loss 
for such part. 

Under a plea of general issue to 
the action, for a part of the loss 
only, the originators of the fire and 
loss cancot require that the other 
parties injured by the same fire, be 
united in the same action so as to 
save them, the originators, from the 
costs of more than one action, for 
the whole loss. 


The Quebec Fire Assurance Company and Molson & al., 


causé le feu et la perte, quoiqu'il 
ne puisse transporter, au moyen 
d’une vente, tels droits et actions 
sans une autorisation spéciale. 


Les assureurs, subrogés su moyen 
du peiement de la perte, aux droits 
et action de l’assurë pour une partie 
dz la perte seulement, ont pour telle 
partie une action contre ceux qui ont 
causé le feu et la perte en question. 

N’ayant plaidé qu’une Défense en 
fait à l’action pour une partie seule- 
ment de la perte, ceux qui l’ont 
causée ne peuvent requérir que les 
autres parties, qui ont souffert par 
le méme feu, soient unies dans la 
même action, de manière à exemp- 
ter les frais de plus d’une poursuite 
pour la perte entière. 


INTEREST, 
See Morteace, 8.7, 9. 


JOINT STOCK COMPANY, 
. See Preapvinas, s. 7. 


LEASE, 


1. A demand forasum of money 
due for rent, under a notarial lease, 
is sufficient, although the declaration 
does not allege that the lessee en- 
tered upon or enjoyed, and had the 
use of the premises de mised, or that 
the Plaintiff has performed the obli- 

ations he was bound to fulfil under 
the lease. 


Pirrie vs. McHugh & al., 


2. Held, that there must be legal 
process, demunde judiciaire, by a 
Jessee against a lessor, or an order 
obtained by such lessee against such 
lessor, to enable the lessee to obtain 
the recission of the lease between 
the parties, by reason of the insuffi- 
ciency of the premises leased, and 
by reason of such premises being 
out of repair and not in tenantabie 
order. 


Boulanget vs. Doutre, 


1. Une demande pour une somme 
d'argent due pour loyer en vertu 
| d’un bail notarié est suffisante, sans 
| qu’il soit nécessaire d’alleguer que 
le locataire s’est mis en possession 
et a eu la jouissance des lieux joués, 
ou que le Demandeur a rempli les 
obligations qui lui étaient imposées 
par le bail. 
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2. Jugé, qu’il doit y avoir de- 
mande judiciaire de Ja part d’un 
locataire contre son bailleur, ou un 
ordre obtenu par tel lucataire contre 
tel bailleur, pour autoriser le locae 
taire à demander la rescision du bail 
entre les parties, en raison de l’in- 
suflisance des prémisses louées et en 
raivon de ce que telles prémisses 
sont en mauvais état et non habi- 
tables. 


393 
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LEGACY. 


Clause in the Will of a Testator,, La clause d’un Testament qu’un 
that a usufruct bequeathed by him, | usufruit légué par un Testateur à 
in fuvor of his wife, should cease | sa femme, cessera par son convol, 
on her remarriage, held not to be | n’est pas contre les bonnes mœurs. 
contra bonos mores. 

When a Tutor ad hoc, appointed | Lorsqu’un Tuteur ad hoc, nommé 
to minors for the purpose of pro- | pour veiller aux intéréts de mineurs 
tecting their interests in a usufruct | dans un usufruit qui leur est légué, 
bequeathed to them, is sued in an | est poursuivi dans une action rela- 
action relating to the usufruct, it is | tive à cet usufruit, il n’est pas 
not necessary that a Tutor ad hoc | nécessaire de faire nommer un Tu- 
be appointed expressly for the pur- ! teur ad hoc pour répondre à cette 
poses of the suit. | action. 


Forsyth & al. vs. Williams & al., 102 


LETTERS PATENT. 


1. 19 Letters Patent for Inventions, 1. 1° Les Lettres Patentes pour 
granted under Her Majesty’s privy | Inventions, octroyées sous le sceau 
seal in Englana, are of no force or | privé de la Reine, n’ont pas de 
effect in Canada. force en Canada. 

29 The Patentees in Canada have 29 Ceux qui ont obtenu des Lettres 
no other remedy than those given | Patentes en Canada pour Inventions, 
by and specified in our Provincial | n’ont d’autres remèdes que ceux 
Statute. donnés par le Statut Provincial. 


Adams vs. Peel & al., 130 


2. Letters Patent may be annulled | 2. Des Lettres Patentes peuvent 
otherwise than by Scire Facias.-— | étre annulées autrement que par la 
See Scire Facias. procédure du Scire Factas.— Vide 

| Scire Facias. 


LIFE RENT. 


Held, that a real estate cannot be Jugé, qu’un immeuble ne peut pas 
soli by the Sheriff, charged with a | être vendu en justice à la charge 
life rent. d’une rente viagére. 


Campagna vs. Hébert, and Hébert, 24 


LODS ET VENTES. 


1. Held, that the dation en pase- 1. Jugé, que la dation en paie- 
ment, datio in solutum,. gives rise to | ment produit des lods et ventes, et 
the right of lods et ventes, and that | que dans l’espèce, l’acte dont est 
in the case submitted, the deed con- | question, est une dation en paiement, 
tains a dation en paiement, and not | et non un abandonnement. 
an abondonnement. 


Gugy and Chouinard, 50 


2. The gift made by way of re- 
ward to a donee, resigning a public | penser un particulier qui aban- 
trust, with a view of procuring such | donne un emploi publie, pour pro- 

ublic trust to be conferred upon the | curer cet emploi au Donateur, pro- 
or, is productive of lods et ventes. | duit des lods, et ventes. S’ily a 








2. La donation faite pour récom- 
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If any difficulty arise as to the value 
of the office, lods et ventes will be 
awarded upon the value of the pro- 
perty given. 


Desbcrats, et La Fabrique de Québec, et Graveley, 


3. The donation, subject to a life 
rent, gives rise to lods et ventes. The 
amount of lods et ventes is not to be 
ascertained by multiplying the life 
rent by ten, and faking the product 
as the capital, but such lods ef ventes 
are chargeable upon the value of the 
Donor’s life. By what method shall 
the value of such life be ascertained ? 


Desbarats, et La Fabrique de Québec, et Graveley, 


4. Held, thatthe mutation fine is 
not due upon the sale of real estate, 
required for public uses. 


difficulté dans l’appréciation de la 


valeur de l’office, les lods et ventes 


seront estimés sur la valeur de la 


propriété. 
79 


3. La donation à rente viagère 
produit des lods et ventes. Le quan- 
tum des lods et ventes ne doit pas 
se régler sur la valeur de la rente 
capitalisée en la multipliant par dix, 
mais sur la valeur de la vie du Do- 
nateur. Comment doit se constater 
la valeur de telle vie ? 


84 


4. Jugé, qu’il n’est point dû de 
lods et ventes sur l’acquisition d’un 
immeuble pour un objet d’utilité pu- 
blique. 


Grant et Les principaux Officiers de l’Artillerie, 91 


5. Held, that lods et ventes are due 
upon the sale of immoveable proper- 
ty held under a bail emphytéotique, 
when over and above the payment 
of the annual rent, there are deniers 
d’entrée. 

In the case submitted, the clause 
contained in the bail emphytéotique, 
that the lessee shall have the right, 
at the expiration of the lease, to take 
away his buildings, does not deprive 
the seignior of his right of lods et 
ventes upon the price of such build- 
ings, in the event of their being sold 
with the ground, but for a separate 
price. 

Dionne vs. Méthot, 


5. Jugé, qu’il est dû des lods et 
ventes sur la vente d’une propriété 
tenue à titre de bail emphytéotique 
à temps, lorsqu’outre le paiement 
de la rente annuelle, il y a des de- 
niers d’entrée. 

Dans l’espèce, la clause contenue 
au bail emphytéotique, que le pre- 
neur aura le droit, à l’expiration du 
bail, d’enlever ses bâtisses, re prive 
pas le seigneur du droit d'exiger des 
lods et ventes sur le prix de telles 
bâtisses, en cas de vente des dites 
bâtisses avec le terrain, mais pour 
un prix séparé, 
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MARGUILLIER. 


The marguillier en charge has 
alone the right to receive monies 
due to the Fabrique : the appoint- 
ment by the anciens marguilliers 
of a procureur fabricten held to be 
illegal ; and the party so appointed, 
ordered to abstain from exercising 
the duties of his office. 


Taillefer vs. Bélanger, 


Le marguillier en charge a seul 
le droit de recevoir les rentes et 
deniers dis à la Fabrique : la nomi- 
nation par les anciens marguilliers 
d’un procureur fabricien jugée 11lé- 
gale ; et injonction faite au fabri- 
cien ainsi constitué procureur de 
s’abstenir de ses fonctions. 

822 
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MARRIAGE, 
See Leaacy. 


MARRIED WOMEN, RIGHTS OF, 
See Montoace, s. 5. 


MATERIAL MEN, 
See PRIVILEGE, s. 1. 


MILL, 
. See BANAaLITE’. 


MONTREAL, CORPORATION OF, 
See Damaces. 


MORTGAGE. 


1. Held, that the Vendor of a real 
estate, or bailleur de fonds, who has 
neglected to register a deed of sale 
anterior to the passing of the Regis- 
try Ordinance, 4th Vic., ch. 30, on 
or before the Ist Nov. 1844, the 
period limit d for the registration of 
old deeds (7th Vic., ch. 22, § 12), 
cannot claim to the prejudice of a 
subsequent hypothecary Creditor, 
whose titi: has been duly registered 
before him. 


Dionne vs. Soucy, and Soucy, 


2. Held, that the Vendor of a real 
estate, or bailleur de fonds, whose 
deed is sucsequent to the coming 
into effect of the Registry Ordi- 
nance, 4th Vic., ch. 30, can claim 
to the prejudice of a subsequent 
hypothecary Creditor, whose title 
has been duly registered before him. 


1. Jugé, qne le Vendeur d’un im- 
meuble, on bailleur de fonds, qui 
n’a pas fait enregistrer son acte de 
vente, consenti antérieurement à 
Ordonnance des Bureaux d’Enre- 
gistrement, 4 Vic., ch. 30, avant 
le ler Nov. 1844, periode fixée pour 
l’enregistrement des anciens actes 
(7 Vic., ch. 22., § 12), ne peut pas 
être colloqué au préjudice d’un 
Créancier hypothécaire subséquent, 
qui a enregistré son titre avant le 
bailleur de fonds. 

3 


2. Jugé, que le Vendeur d’un 
immeuble, ou bailleur de fonds, 
dont le titre est subséquent à l’Or- 
donnance des Bureaux d’Enregis- 
trement, 4 Vic , ch. 30, peut récla- 
mer au préjudice d’un Créancier 
hypothécaire subséquent, qui aurait 
enregistré avant lui. 


Shaw vs. Lefurgy, Wilson, and Atkinson, ; 5 


3. Held, that an hypothecary Cre- 
ditor may yet effectually register 
his title, after the property mort- 
gaged in his favor has come into the 
hands of a subsequent purchaser, 
who has not registered, and that 
such registration will operate against 
such subsequent purchaser and his 
hypothecary creditors. 


Pouliot vs. Lavergne, Lacasse, and Roy, 


3. Jugé, qu’un créancier hypo- 
thécaire peut encore enregistrer son 
titre de créance effectivement, quoi- 
que l’immeuble hypothéqué en sa 
faveur ait passé entre les mains d’un 
acquéreur subséquent qui n’a pas 
enregistré, et que tel enregistrement 
a effet contre tel acquéreur subsé- 
quent et ses créanciers hypothé- 
caires. 
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4. Can a testamentary executot 
bring an hypothecary action ? 

Held that a right cf servitude, 
being a servitude urbaine, is not sus- 
ceptible of hypothecation. 


4. L’exécuteur testamentaire peut- 
il porter Paction hypothécaire ? 

Jugé qu’une servitude de la na- 
ture d’une servitude urbaine, n’est 
pas susceptible d’hypothèque. 


Duchesnay & al. vs. Bédard, and Boisseau, 43 


5. Held, that a married woman 
can claim the value of an immove- 
able property, sold upon the repre- 
sentatives of her husband, such pro- 
perty having been given to her dur- 
ing the community, notwitstanding 
the clause of ameublissement in 
the contract of marriage, provided 
there is a stipulation in the contract 
of marriage that the wife may re- 
nounce to the community, and take 
back whatever she brought to it, 
and notwitstanding that the contract 
of marriage, executed previously to 
the coming into force of the 4 Vict., 
Cap. 30, was never registered, the 
claim of the wife in such case, being 
rather in the natute of a right of 


. property than in the nature of an 


ypothecary right. 


5. Jugé, qu’une femme mariée 
peut réclamer la valeur d’un im- 
meuble vendu sur la succession de 
son mari, qui serait advenu à la 
femme pendant la communauté, nen- 
obstant la clause d’ameublissement, 
si lu femme a stipulé qu’arrivant la 
dissolution de communauté, elle 
pourrait reprendre ce qu’elle justi- 
fierait y avoir apporté, et nonobstant 
que son contrat de mariage, anté- 
rieur à POrdonnance de la 4e Vict., 
Chap. 80, n’ait pas été enregistré, 
la réclamation de la femme en pareil 
cas étant plutôt de Ja nature d’un 
droit de propriété que d’an droit 
d’hypothèque. 


Labrèque vs. Boucher, Fleury, and Marcouz, 47 


6. The compulsory sale, for pu- 
blic uses,of a portion of a real estate 
mortgaged for a rente constituée, 
only entitles the creditor of such 
rente to claim a proportion of the 
capital equivalent to the value of 
the proportion of the estate alie- 
nated, and not the whole of such 
eapital. 


6. L’aliénation forrée, poar cause 
d'utilité publique, de partie d’un 
héritage Éypothéqué à une rente 
constituée, ne donne pas ouverture 
au remboursement total da principal 
de la rente, mais seulement à une 
proportion du principal de la rente 
equivalant &la portion aliénée de 
l’hétitage. 


The Montreal and Lachine Rail-road Company, and Seers & al., and La 
125 . 


Banque du Peuple, and Donegani, 


7. Held, that the registration of 
a deed, bearing date previously to 
the enacting of the ath Vict., cap. 
30, without a memorial of claim for 
any specific sum for arrears of life 
rent, or arrears of interest which 
may be due upom euch deed, is suf- 
ficient to preserve the rights of the 
creditor for the whole amount of 
such arrears, and it is not necessary 
that any memorial, for such arrears, 
should have been registered. 


7. Jugé, que Venregistrement 
d’un acte antérieur à la passation 
de fa 4e Vict. ch. 30, sans un som- 
maite, pouf une semme spécifique 
d’arrérages d’une rente viagère, ou 
d’arrérages d’intérêts dûs en vertu 
de tel acte, suffit pour conserver les 
droits du créancier pour le montant 
entier de tels arrérages, et il n’est 

néceseaite qu’aueun sommaire 
de tels arrérages ait été enregistré. 


Pelletier vs. Michaud, and Divers Oppts, 165 
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8. Valuation (ventilation) of the 
roceeds of an immoveable ordered, 
n order to distribute the proceeds 


of the soil between the creditors of 


the vendor, and the proceeds of the 
improvements between the creditors 
of the purchaser who made such im- 
provements. 


Bédard vs. Dugal, and Bédard, and Brunet, 


9. The registration, at full length, 
of a deed executed previously to 
the coming into force of the 4th 
Vict., cap. 30, is sufficient to pre- 
serve, not only the right of mortgage 
for arrears of interest due at the pe- 
riod of such registration, but also 


the right of mortgage for arrears of 


interest accrued subsequently. 


Regina vs. Petitclerc, and Derousselle, and Wood & al, 


10. Held, 1° That in a distribu- 
tion of the monies levied by the 
sale of a real estate, the vendor 
(bailleur de fonds) is entitled to rank 
for all the interesis due with the 

rincipal although no memorial has 
been registered for the same. 

29 The enactments contained in 
the 7th Vict., ch. 22, do not apply 
to deeds anterior to the passing of 
this act. 


Latham vs. Kerrigan, and Homerick, 


1k. Held, that under the 4th Vic., 
ch. 30, all Wills made and pub- 


8. Ventilation du produit d’un 
immeuble ordonnée, afin de distri- 
buer le produit du fonds entre les 
créanciers du vendeur, et le produit 
des améliorations entre les créanciers 
de l’acquéreur qui a fait telles am6- 
liorations. 


173 


9. L'enregistrement, au long, 
d’un acte passé antérieurement à la 
mise en force de l’Ordonnance de la 
4e Vict., ch. 30, ent suffisant pour 
conserver, non-seulement l’hypo- 
thêque pour les arrérages d’intérêts 
dûs, en veriu de tel acte, à l’époque 
de tel enregistrement, mais encore 
Phypothêque pour arrérages qui sont 
échus depuis. 


284 


10. Jugé, 1° Que sur la distribu- 
tion da prix d’un immeuble, le bail- 
leur de fonds doit être colloqué pour 
tous les intéréts avec le principal, 


Sans qu’il soit besoin d’enregistrer 


un sommaire de tels intérêts. 

2° Les dispositions du statut de 
la 7e Vict. ch. 22, ne peuvent s’ap- 
pliquer aux actes antérieurs à ta 
passation de ce statut. 


489 
11. Jugé, que d’après la 4e Vie., 


ch. 30, tous Testaments 6‘ faits et 


lished previously to the 31st De- | publiés”? avant le 31 décembre 1841, 
cember 1841, must be registered to | duivent être enregistrés pour con- 
enable legatees to rank according | server aux légataires leur rang d’hy- 
to the date of mortgage. pothèque. 


Duchesnoy vs. Bédard, and Campbell, and Bédard, 435 
NOVATION. 


Held, thet when there is no| Jugé, que s’il n’y a pas mention 
express mention of novation in a|expresse dans un acte qu’il y a 
deed, the right of the rreditorto sue | novation, le créancier peut fonder 
upon the original claim, if he sees | son action sur la créance originaire, 
fit, remains. bil le juge à propos. 

Macfarlane vs. Patton, 


OPPOSITION AFIN D’ANNULER, 
See Execurion, s. 5. 
x3 


250 
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OPPOSITION EN SOUS ORDRE. 


Une Opposition en sous ordre 
ne peut être reçue, à moins qu’il n°y 
soit allégué un titre exécutoire, ou 
l’état de déconfiture de la partie, en 
sous ordre de laquelle, Opposition 
est ainsi faite. 


Vennor vs. Barnard & al., and Patton, 498 


PAYMENT, . 
See CoMPENSATION, 8. 3. 


PEREMPTION D°INSTANCE. 


1. Held, that a Petition, claiming | 1. Jugé, qu’ane Requête, récla- 
the péremption dinstance, ought to | mant la péremption d’instance, doit 
be accompanied by a certificate of | être accompagnée d’un certificat du 
the Clerk, establishing the date of | Greffier, spécifiant l’époque des der- 
the last procecding. niers errements. 


Les Dames Religieuses Ursulines and Botterell, 89 


.An Opposition en sous ordre can- 
not be received, unless it alleges a 
titre exécutoire, or the insolvenc 
of the party against whom suc 
Opposition is made. 











2. The péremption d’instance will] 2. La péremption d’instance est 
be interrupted by the service of a | interrompue par la signification d’un 
notice of motion by the Plaintiff. avis de motion de la part da Deman- 

deur. 

Dinning vs. Bates, 109 


PETITORY ACTION, 
See Pueapines, s. 4. 


PEW IN CHURCHES, 
See Crorrs Honorisiques. : 


PLEADINGS. 


1. The admission contained in a 1. L’aveu judiciaire est indivi- 
plea, cannot be divided, but must | sible. Dans l’espèce, l’aveu que l’on 
e taken in its entire. Inthe case | prétend trouver dans les réponses 
submitted, the special answers of | spéciales du Demandeur, comporte 
the Plaintiff contain a denegation | une dénégation des moyens de dé- 
of the Defendants’ exceptions. fense des Défendeurs. 


Holland and Wilson & al., 60 


2. Held, that if a debt, which ori-] 2. Jugé, que si une dette, con- 
ginated in London, be tainted with | tractée à Londres, est entachée 
usury, the law of England in rela- | d’usure, il est nécessaire d’alléguer 
tion to this matter ought to be stated | dans les défenses quelle est la loi 
in the ples. d’Angieterre sur ce sujet. 


Hart & al. and Philipps, 


9 Held, that according to a sound | 3. Jugé, que d’après l’interpréta- 
interpretation of the 25th section of | tion qu'on doit donner à la 25e sec- 
the 12th Vic., cb. 38, all pleas of | tion du Statut de la 12e Vic., ch. 
the Defendants, as well to the form, | 38, tous les plaidoyers du Défen- 
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as to the substance, or the merits, are 
required to be filed at one and the 
same time, within the delay speci- 
fied in that section of the Statute. 


deur, soit à la forme, à la substance, 
ou au mérite de la demande, doivent 
être produits en même temps, dans 
les délais fixes par cette section. 


_ The British Fire and Life Assurance Company and McCuaig & al., 157 


4. Held, that the heir may pro- 
ceed by means of the petitory action 
for the recovery of immoveables ap- 
pertaining to the estates of his fa- 
ther and mother, even though such 
immoveables should be in the pos- 
session of a third party claiming an 
undivided portion of the same, à titre 
de douaire. 


_ It is not necessary, in such case, : 


that the heir should proceed by the 
action en partage communi dividendo. 


Cannon vs. O’netl & al., 


5. The Court will not enlarge the 
delay to plead to the merits, until a 
demarrer, filed to the declaration, 
has been disposed of. 

The pleas to the merits of the 
Action must be filed at the same 
time with the Defenses au fonds en 
droit. 


Pirrie vs. McHugh, 


6. Held that, under the interpre- 
tation of the 25th section of the 
12th Vict, ch. 38, an Exception à 
la forme and: the exception of pay- 
ment cannot be joined and pleaded 
at one and the same time. 


7. Held, that a shareholder in a 
chartered joint stock company, may, 
to an action brought by such com- 
pany, plead a non-compliance with 
its Act of incorporation, and that by 
reason of such non-compliance, the 
company is not legally in existence. 


The Quebec and Richmond Railroad Company vs. Dawson, 


8. Held, that the plea of general 
issue is incompatible with a plea of 
peremptory Exception, sdmitting 
the making of a promissory note, or 
the sale and delivery of goods, and 
alleging payment of the same. 


4, Jugé, que l’héritier peut pro- 
eéder par la voie de l’action ét 
toire pour se faire mettre en pos- 
session d’immeubles dépendants des 
successions de ses père et mère, lors 
même que tels intmeubles seraient 
en possession d’une tierce personne, 
qui en réclamerait une partie indi- 
vise à titre de douaire. 

Il n’est pas nécessaire, en pareil 
cas, que l’héritier procède par vois 
d’action en partage, communi di- 
videndo. 

160 


5. La Cour n’étendra pas le délai 
pour plaider aux mérites, jusqu’à ce 
qu’il ait été statué sur une Défense 
au fonds en droit. 

Les plaidoyers aux mérites de 
l'Action doivent être enfilés en 
même temps que les Défenses au 
fonds en droit. 


216 


6. Jugé que, d’après l’interpréta- 
tion de la 25e sect. de la 12e Vict., 
ch. 38, une Exception à la forme et 


un plaidoyer de paiement ne peu- 
vent être plaidés conjointement et 
en un seul et même temps. 


Dubé, vs. Proulz, and Paquin & al., 


364 


7. Jugé, qu’un actionnaire dans 
une compagnie incorporée, peut op- 
poser à l’action d’une telle compa- 
gnie qu’elle ne s’est pas conformée 
à son acte d’incorporation, et qu’en 
conséquence elle n’est pas légale- 
ment en existence. 


366 


8. Jugé, que la Défense au fonds 
en fait est incompatible uvec un 


plaidoyer d’Exception péremptoire 


qui admet l’existence d’un billet, oa 
la vente et livraison de certains ef- 
fets, et qui en ailègue le paiement. 
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The allegations of such a plea of 


exception are necessarily divisible ; 


otherwise no issue can be raised 


upon it. 
McLean vs. McCormich, 


9. Held, that the plea of general 
issue is waived when it is filed with 
a plea of payment or of compensa- 
tion. 


Casey vs. Villeneuve, 





| Les allégués d’une pareille excep- 
ti 


on sont nécessairement divisibles, 
sans quoi aucune contestation ne 
peut être liée sur icelle. ; 


369 


9. Jugé, que la Défense au fonds 
en fait est abandonnée quand elle 
est filée avec un plaidoyer de paie- 
ment ou de compensation. 


487 


POSSESSION. 


-1. Quere :—Is the livery of seizin, 
or tradition, necessary to support a 
Petitory Action ? 

The feigned, or symbolic tradition 
may supply the actual tradition, to 
enable a purchaser to maintain an 
Action pétifoire, more particularly 
as respects wild lands. 


A mere natural possession, such 
as that of a squatter, without title 
or colour of title, raises no presump- 
tion of a right of property, and there- 
fore, it is not necessary that a pur- 
chaser, claiming under a valid title, 
should rebut such possession, by 
shewing a title in his vendor. 


Stuart and Ives, 


2. Held, that an allegation of pos- 
session by the Plaintiff of the land 
claimed by him, is sufficient to main- 
tain an action of réintégrande with- 
out alleging a possession annale. 

Stuart vs. Langley & al., 


1. La tradition est-elle requise, 
pour pouvoir porter l’action péti- 
toire ? 

La tradition feinte ou symbolique 
peut tenir lieu de la tradition corpo- 
relle, pour autoriser un acheteur à 
porter une action pétitoire, notam- 
ment lorsqu'il s’agit de terres in- 
cultes. 

La simple occupation ou possession 
naturelle comme celle d’un squatter, 
sans aucun titre quelconque, ne 
suppose aucur droit de propriété, et 
par conséquent il n’est pas nécessaire 
qu’un acquéreur, qui se fonde sur un 
titre valide, prouve le titre de pro- 
‘priété de son vendeur, pour repous- 
ser telle possession. 

193 


2. Jugé, que le simple allégué de 
possession, par le Demandeur, d’un 

éritage, est suffisant pour soutenir 
une action de réintégrande, sans 
alléguer la possession annale. 


PRESCRIPTION. 


1. The burthen of proof falls on 
the party (détenteur) who pleads 
the prescription of ten years entre 
présents. 


Lina & al. vs. Boyer, 


2. The prescription established by 
the Ordinance of 1510, declared, by 
the 12th Vict , cap. 44, to form part 
of the Civil Law of Lower-Canada, 
is not an absolute prescription, but 
merely a presumption of payment. 


1. La preave de absence incombe 
au détenteur qui plaide la prescrip- 
tion de dix ans entre présents. 


139 


2. La prescription, établie par 
l’Ordonnance de 1510, déclarée, par 
la 12e Vict., ch. 44, faire partie du 
Droit Civil du Bas-Canada, n’est 
pas une prescription absolue, mais 
seulement une présomption de paie- 
ment. 
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In pleading prescription, under 
the Ordinance of 1510 and the Sta- 
tute of the 12th Vict., cap. 44, it is 
necessary to plead payment and 
tender the oath. 


Scott & al. vs. Stuart, 


3. Held, that the prescription of 
three years against Clerks of Courts, 
must be supported by evidence that 
final Judgment was rendered in each 
and every cause, for more than 
three years, before the institution 
of the action. 


Perrault & al. vs. Bacquet, 


En plaident prescription, sous 
l’Ordonnance de 1510 et l’acte de la 
12e Vict., ch. 44, 11 faut plaider 
paiement et offrir le serment. 


167 


3. Jugé, que la prescription de 
trois ans contre les honoraires des 
Grefliers, requiert la preuve que 
Jugement final a été rendu dans 
chaque cause, trois ans au moins 
avant l’institution de l’action. 
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PRIVILEGE. 


1. Held, that the master of a | 


vessel has a privilege for the amount 


of his wages, as against such vessel, : 


preferable to a party claiming under 
an assignment by way of mortgage. 

Material men preserve their pri- 
vilege upon a ship or vessel, for 
their wages and for materials fur- 
nished, only so Jong as they retain 
the possession of such ship or vessel. 


Fréchetie vs. Gosselin & al., and Divers oppts, 


2. Held, that such parties only, 
who suffered from the fires of 
1845, and were then and are now 
owners of the lots upon which they 
intend to rebuild, are entitled to a 
loan by way of debentures, confor- 
mably to the provisions of the 9th 
Vic., ch. 62, and of the 10th and 
11th Vic., ch. 35; and that ia such 
case only, the Crown has a privi- 
lege for such loan, and not for a 
loan made to persons who have 
become owners of such lots, sub- 
sequently to tha fires of 1845. 


Tétu & al. vs. Glackemeyer, and Attorney General and Lemoine, 


1. Jugé, que le capitaine d’un 
vaisseau a sur icelui un privilége 
pour ses gages, au préjudice de 
celui qui en a un transport ou vente. 


Les ouvriers n’ont aucun privi- 
lége sur les vaisseaux pour le prix 
de leur travail et de leurs fourni- 
tures, dés que ces vaisseaux sont 
sortis de leur possession. 


145 


2. Jugé, que les personnes qui 
ont souffert personnellement des in- 
cendies de 1845, et qui étaient alors 
et sont encore propriéteires des lots 
sur lesquels elles veulent rebatir, 
ont seules droit à un prêt de dében- 
tures, conformément aux disposi- 
tions de la 9e Vic., ch. 62, et de la 
10e et 1le Vic., ch. 35 ; et que ce 
n’est que dans ce cas que la cou- 
ronne a un privilège pour tel prêt, 
et non dans le cas d’un prêt hit a 
une personne devenue acquéreur de 
lots incendiés, subséquemment aux 
incendies de 1845. 
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PRIVY COUNCIL, 
See APPEAL, 8. 2. 


PROMISSORY NOTE, 
See Protest, 8. 1, 2.—CoMPENSATION, 8. 2. 
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PROTEST. 


1. Notary inadmissible to contrs- 


1. Un Notaire ne peut étre admis 


dict notice of protest filed by Plain- | 4 contredire ce qui est contenu au 


tiff in the cause. 


Dorwin vs. Evans.& al., 


2. Held, that under the 14th clause 
of the promissory note act, [2th Vic., 
ch. 22nd, the omission to state in a 
notarial protest that it was made in 


the afternoon of the day of protest: 


is fatal, and that the endorser is dis- 
charged. 


Joseph vs. Delisle & al., 





certificat de signification de protét 
ar lui fait, et qui est produit dans 
a cause. 

100 


2 Jugé, que sous la 14e sec. de 
la 12e Vic., ch. 22, relative aux bil- 
lets promissoires, l’omission d’énon- 
cer duns ‘un protét notarié, que tel 
protét a été fait dans Paprés-midi da 
jour de sa signification est fatale, 
et que l’endosseur de tel billet est 
libéré. 

244 


QUEBEC, CORPORATION OF. 
POWERS TO REMOVE PERSONS FROM MARKET-PLACES. 


The Corporation of the city of 
Quebec has the right, in virtue of 
the 8th Vic., ch. 58, sec. 7, to make 
by-laws concerning the markets and 
to ordain that persons found upon 
such markets offending against such 
by-laws, shall be removed, and the 

orporation has that right indepen- 
dently of any Statute conferring 
upon it such right, and it is within 
the powers of a municipal Cozpora- 
tion to make such a by-law. 


La Corporation de la cité de 
Québec, en vertu de la 8e Vic., ch. 
58, sec. 7, a le droit de faire des 
réglements pour les marchés, et d’or- 
donner que les personnes qui seront 
trouvées sur tels marchés en contra- 
vention à tels réglements, en seront 
expulsées, et elle possède ce droit 
sans un Statut particulier lui confé- 
rant tel pouvoir, et il entre dans les 
attributs d’une Corporation munici- 
pale de faire tel réglement. 


Dumontier vs. Baudon dit Larivière, 478 
QUEBEC AND RICHMOND RAILROAD COMPAN Y, 
See PLxapines, 8. 7. 
REGISTRATION, 
See Mortaace. 


REINTEGRANDE, 
See Posszssion, s. 2. 
RENTE CONSTITUEE, 
See Monraacz, s. 6. 


REPLY, RIGHT OF CROWN OFFICERS To. 


In cases of public prosecutions for 
felony, the Law Officers of the 
Crown, and those who represent 
them, are{in strictness entitled to 
reply, although no evidence is pro- 
duced on the part of the prisoner. 


The Queen ve. Quetrepattes, 


Dans le cas de poursuites pour 
félonie, les Officiers en Loi de la 
Couronne, et ceux qui les repré- 
sentent, ent, à la rigueur, le droit 
de répliquer, quand même le pri- 
sonnier ne produit aucun témoi- 


guage. 
317 
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RECISION DEMANDED BY PLEA AS WELL AS BY ACTION, 
See Scune Facias. 


RIOT, 
See Damacrs. 


ROAD. 


Held, that an action will lie by 
the assignee of a road officer against 
an sbsent proprietor, to recover an 
amount due for making a road 
through his lands. 


Ellison vs. Dunn, 


Jugé, que le cessionnaire d’un 
officter de la voirie peut intenter 
une action contre un propriétaire 
absent, pour recouvrement du coût 
d’un chemin sur les terres de ce 
propriétaire. 

340 


SAISIE GAGERIE. 


Held, that in an Action for rent, 
the Procés-Verbal of the Saisie-Ga- 
gerie may be left at the domicile of 
the Defendant, although he be ab- 
sent, and that such Defendant may 
be eal constituted the Guardian 
of th effects seized, and be compel- 
led by contrainte par corps to pro- 
duce the same, unless he can esta- 
blish that when the Saisie-Gagerie 
first became known to him, the 
effects were no more in his posses- 
sion. 


Munn vs. Halferty, 


Jugé, que dans une Action pour 
loyers, le Procés-Verbal de Saisie- 
Gagerie peut être légalement signi- 
fié aa domicile du Défendeur, qui 
est absent, et que ce défendeur peut 
être légalement constitué Gardien 
des effets saisis, et tenu de les pro- 
duire sous peine de contrainte pat 
corps, à moins qu’il n’établisse que 
lorsqu'il a eu connaissance pour la 
première fois de la Saisie-Gagerie, 
ces effets n’étaient plus en sa pos- 
session. 


170 


SALE, PROMISE OF. 


Held, that a deed purporting to 
be a promise of sale, but containin 
saisine in favor of the purchaser, an 
transfer of possession by the vendor, 
is in facta deed of sale, notwith- 
standing the condition to give a title 
after payment of the first instalment. 


Kerr and Livingston, 


Jugé, qu’us acte seus forme de 
promesse de vente, mais contenant 
saisine en faveur de l’acquéreur, et 
dépossession du vendeur, est une 
véritable vente nonobstant la con- 
dition de ne passer titre qu’après le 
paiement du premier terme. 
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SCIRE FACIAS. 
(CANCELLING oF Letrers Patent. PLEA m sucH cAsE)- 


Held, 1° That the Writ of Scire 
Facias is not indispensable to obtain 
the revocation or cancelling of Let- 
ters Patent, and that the Crown, re- 
presented by the Officers of the Or- 
dinance, can waive the prerogative 
of the Writ of Scire Facias, and claim 
by the usual and ordinary process the 
nallity of the Letters Patent, makiag 
a grant or concession of wild lands, 


Jugé, 19 Qu’il n’est pas néces- 
saire de procéder par Scire Facias 
our obtenir Ja révocation ou annul- 
ation de Lettres Patentes, et que 
la Couronne, représentée par les Ap- 
pelants, peut renoncer au privilége 
da Sctre Facias, et demander par les 
voies ordinaires la nullité de cer- 
taines Lettres Patentes, octroyant 
concession de terres incultes, sur 
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on which the Respondents have | 


based their action. 

2° That a Defendant may, by ez- 
ception, invoke the nullity of the 
title set up by the adverse party, 
without proceeding directly by ac- 
tion, or incidental demand, to re- 
scind such title. 


lesquelles les Intimés ont fondé leur 
action. 

29 Qu’un Défendeur peut, par 
exception, opposer la nallité du titre 
invoqué par la partie adverse, et 
conclure en conséquence sans être 
obligé de se pourvoir par action di- 
recte, ou par demande incidente, en 
rescision de ce titre. 


The Principal Officers of Her Majesty’ s Ordinance and Taylor & al., 481 


SERVICE OF PROCESS. 


1. Held, that service of process 
ad respondendum, made after sunset, 
is valid, if it be so made before eight 
of the clock in the evening. 


Robinson vs. McCormick, 


2. A Bailiff of the Superior Court, 
for Lower Canada, styling himself 
a Bailiff of the Superior Court, for 
the Circuit of Quebec, does not 
thereby vitiate his return. 


McCallum vs. Pozer, 





1. Jugé, qu’une assignation faite 
après le coucher du soleil est va- 
lable, si elle n’est pas faite après 
Jes huit heures du soir. 


27 


2. Un Huissier de la Cour Supé- 
rieure, pour le Bas-Canada, qui se 
qualifie Huissier de la Cour Supé- 
rienre, pour le Circuit de Québec, 
ne vicie pas par-la son retour. 


40 


SERVITUDES, 
See Morraace, s. 4. 


SHERIFF. 


1. Held, that under the 5th clause 
of the Act 12th Vic., ch. 112, to 
make provision for the erection or 
repair of Court Houses and Guols at 
certain places in Lower Canada, and 
the order of Council of 26th April 
1850, the Sheriff has a right to levy 
a tax of one per cent on all monies 
passing through his hands, although 
a tax of one per cent has been before 

aid on the said monies under the 
th clause of the same Act, when 
paid in. 


Molson & al. vs. McAuley, and Boston & al. 


2. The Sheriff cannot deduct from 
the proceeds of the sale of immove- 
ables, the costs of the deed of sale 
and registration of the same. Such 
charges are payable by the purcha- 
ser. 


Boisscau vs. Pilot, 


1. Jugé, que suivant la Ge section 
de la 12e Vic., ch. 112, pour pour- 
voir à l’érection ou réparation des 
Cours de Justice et des Prisons dans 
certains endroits dans le Bas-Cana- 
da, et en vertu de l’ordre en Conseil 
en date du 26 avril 1850, le Shérif 
a droit de prélever un droit d’un par 
cent sur tous les deniers passant par 
ses mains, en sus de la taxe d’un par 
cent par lui déjà prélevée sur ces 
deniers, en vertu de la 4e section du 
dit acte, lors de la recette d’iceux. 
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2. Il n’est pas loisible au Shérif 
de déduire, sur les deniers provenant 
de la vente d’immeubles, le coût de 
Pacte de vente et de son enregistre- 
ment. Ces déboursés sont payables 
par l’acquéreur. 

163 
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SUBROGATION, 
See INsuRANCE. 


SURETY. 


1. Can a party become surety for 
a debt not yet in existence ? 

Under the circumstances of the 
case, will the prodaction of a Deed 
of Obligation by a third party in 
favor of the Plaintiff, be sufficient 

roof of the loan therein mentioned, 
in so far as the Defendant is con- 
cerned ? 

Held, that the security given by 
a party for a debt not yet in exis- 
tence, cannot be of any avail toa 
party subsequently making a loan, 
unless it be made to appear that the 
loan was made upon the faith of such 
security, and that there was privity 
of contract between the parties. 


Derousselle vs. Baudet, 


2. Held, that the mere fact of 
concurrence of securities, and the 
loss of one of them does not discharge 
the others, and that the clause of 
subrogation, in a deed of obligation, 
is only enunciative of the common 
law right. 


Redpath & al. vs. McDougall & al., 


1. Peut-on se porter caution d’une 
dette qui n’existe pas encore ? 

Dans l’espèce, la production d’un 
Acte d’Obligation par un tiers en 
faveur du Demandeur, fait-elle 
preuve du prêt y mentionné vis-a- 
vis du Défendeur ? 


Jugé, que le cautionnement donné 
par une partie, pour une dette qui 
n’existe pas encore, ne peut profiter 
au préteur subséquent, s’il n’est 
constaté que le prêt a été fait sur la 
foi du cautionnement, et que telle 
convention est intervenue directe- 
ment entre les parties. 


41 


2. J age, que existence de plu- 
sieurs stiretés et la perte de l’une 
d’icelles, ne libère pas les autres, 
et que la clause de subrogation, dans 
un acte d’obligation, n’est qu’un 
6noncé du droit commun. 


354 


TARIFF, 
See Fees, s. 3, 4. 


TAXES, 
See Sueniry, s. 1. 


TENDERS OR LIGHTERS, 
See Bizz or Lavine. 


TRADITION, 
See Possession, 3. 1. 


TRANSFER. 


Held, that an assignee can brin 
his action, without notifying his dee 


Jugé, qu’un cessionnaire peut in- 


tenter son action, avant d’avoir fait 


of assignment to the debtor, and that | signifier son transport, et que l’sssi- 


the service of process in such case 
is equivalent to notification. 
Martin vs. Côté, 


gnation équivaut à une signification 
e 


transport. 
; 239 


TUTOR AD HOC, 
See Leoacy. 


rs 
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USURY, PLEA OF, 
See Preapmes, 8. 2. 


VENTILATION, 
See Mortaace, s. 8. 


WAGES, 
See Prrvirxos, s. 1. 


WATER COURSES, 
See BANALITE’. 


WILD LANDS, 
See Possession, s. 1. 


‘WRITS OF PREROGATIVE. 


Held, that by the 12th Vic. ch. 
Alst, the formalities required by the 
English Law in matters relating to 
the protectiog and regulation of cor- 
porate rights, and to Writs of prero- 
gative, have been done away with; 
also, that parties styling themselves 
66 Citoyens notables ?? without taking 
the quality of Fabriciens or Parois- 
siens, cannot maintain an applica- 
tion to oust a person who has usurped 
the office of Marguillier de ? Œuvre 
et Fabrique. . 

Crébassa & al. vs. Péloquin, 


Jugé, que les formalités requises 
d’aprés les lois anglaises en matiéres 
ayant rapport à la protection et à Ia 
régie des corps incorporés, et aux 
Writs appelés ‘¢ Prerogative Writs,”” 
ont &té abolies par la 12e Vic., ch. 
41; et aussi, que certaines personnes 
se qualifiant 6 Citoyens notables, ” 
sans prendre la qualité de Fabriciens 
ou Paroissiens, ne peuvent msintenir 
une applicetion pour expulser un 
individu qui a usurpé l’ofhce de 
marguillier de l’Œuvre et Fabrique. 

247 


WITNESS, 
See Evivence, s. 3. 
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P. 236.—Norz.—** Interest is no objection, *’ read : 66 A similar inte- 
rest in a witness is no objection. ??....6 L’interêt est un reproche, 7? 
lisez : “ Un intérêt analogue dans un témoin est un reproche. ”’ 
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